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I. INTRODUCTION 1 

 2 

The Oregon Energy Facility Siting Council (Council or EFSC) issues this final order in accordance 3 

with Oregon Revised Statute (ORS) 469.370(7), based on its review of the Administrative Record 4 

of the Application for Site Certificate (ASC) for the Boardman to Hemingway Transmission Line 5 

(facility or proposed facility) and contested case proceeding. This final order includes conditions 6 

of approval for inclusion in the site certificate to ensure or maintain compliance with applicable 7 

rules and standards during the construction, operation and retirement of the facility.  8 

 9 

The facility, including four alternative route segments, would be an approximately 300 mile-10 

long 500 kilovolt (kV) electric transmission line, plus related or supporting facilities including 11 

access roads and other facility components. The approved route and approved alternative 12 

routes would extend from a switching station proposed to be constructed near Boardman, 13 

Oregon to the existing Hemingway Substation located in Owyhee County, Idaho. The approved 14 

route and approved alternative routes would cross five Oregon counties, Malheur, Baker, 15 

Union, Umatilla, and Morrow counties and Owyhee County in Idaho. The applicant must receive 16 

permitting approvals from the federal land management agencies as well as the Energy Facility 17 

Siting Council (EFSC or Council) to satisfy Oregon’s requirements for permitting energy facilities. 18 

The Council’s authority extends to all land in Oregon, regardless of land ownership, except 19 

tribal reservation land.  20 

 21 

The facility qualifies as an “energy facility” under the definition in ORS 469.300(11)(a)(C) as it is 22 

a proposed high voltage transmission line of more than 10 miles in length with a capacity of 23 

230,000 volts or more to be constructed in more than one city or county in the State of 24 

Oregon.1 Approval of a site certificate by Council  is required for the construction, operation, 25 

and retirement of energy facilities as defined in ORS 469.300(11).2  26 

 27 

In addition to the conditions in this final order, the certificate holder is subject to the conditions 28 

and requirements contained in the rules and standards of the Council and in local ordinances 29 

and state laws in effect on the date the site certificate is executed. Under ORS 469.401(2), upon 30 

a clear demonstration of a significant threat to public health, safety, or the environment that 31 

requires application of later‐adopted laws or rules, the Council may require compliance with 32 

such later‐adopted laws or rules. The Council recognizes that many specific tasks related to the 33 

design, construction, operation, and retirement of the facility would be undertaken by the 34 

applicant’s agents or contractors. Nonetheless, the certificate holder remains responsible for 35 

ensuring compliance with all provisions of the site certificate. 36 

 37 

The Council does not have jurisdiction over matters that are not included in and governed by 38 

 
 
1 The definitions contained in ORS 469.300 and Oregon Administrative Rule (OAR) 345-001-0010 apply to terms 

used in this order. 
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the site certificate or amended site certificate, including design‐specific construction or 1 

operating standards and practices that do not relate to siting, as well as matters relating to 2 

employee health and safety, building code compliance, wage and hour or other labor 3 

regulations, or local government fees and charges.3 Also outside the Council’s jurisdiction are 4 

matters of land-acquisition, land purchases, land leases, land access agreements, and right-of-5 

way easements. However, nothing in ORS chapter 469 shall be construed to preempt the 6 

jurisdiction of any state agency or local government over matters that are not included in and 7 

governed by the site certificate or amended site certificate.4, 5  8 

 9 

A site certificate is a binding agreement between the State of Oregon and the applicant, 10 

authorizing the applicant to design, construct, operate, and retire a facility on an approved site, 11 

incorporating all conditions imposed by the Council on the applicant.6 A site certificate issued 12 

by the Council binds the state and all counties, cities and political subdivisions of Oregon. Once 13 

the Council issues the site certificate, any affected state agency, county, city or political 14 

subdivision must, upon submission by the applicant of the proper applications and payment of 15 

the proper fees, but without hearing or other proceeding, promptly issue the permits, licenses 16 

and certificates addressed in the site certificate.7 The Council has continued authority over the 17 

site for which the site certificate is issued and may inspect, or direct Department to inspect, or 18 

request another state agency or local government to inspect, the site at any time in order to 19 

ensure that the facility is being operated consistently with the terms and conditions of the site 20 

certificate.8  21 

 22 

Based upon its review, including conclusions and conditions of compliance presented in this 23 

final order, the Council approves the application for site certificate and issues a site certificate 24 

for the facility. 25 

 26 

II. PROCEDURAL HISTORY 27 

 28 

II.A. Notice of Intent 29 

 30 

On July 6, 2010, the Department received a Notice of Intent (NOI) from Idaho Power Company 31 

(applicant) to file an application for site certificate (ASC) for a new 500-kilovolt (kV) 32 

 
 
3 ORS 469.401(4). 
4 Id. 
5 Several comments provided at the public hearings and submitted in writing on the DPO expressed concerns 

about landowner compensation, the applicant’s process for negotiating with landowners for access agreements, 
utility easements, eminent domain, proprietary matters, and greater economic issues. These matters are all 
outside the Council’s jurisdiction and not related to a siting standard. B2HAPPDoc8-1 All DPO Comments 
Combined-Rec'd 2019-05-22 to 08-22; Aston, J., Foss, K., Jordan, F. et al.  

6 ORS 469.300(26). 
7 ORS 469.401(3). 
8 ORS 469.430. 
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transmission line.9 The facility would be approximately 300 miles long and extend from a 1 

switching station proposed to be constructed near Boardman, Oregon to the existing 2 

Hemingway Substation located in Owyhee County, Idaho. The transmission line would cross five 3 

Oregon counties, Malheur, Baker, Union, Umatilla, and Morrow counties and Owyhee County in 4 

Idaho. Approximately 66 percent of the underlying land within the transmission line corridor 5 

would be privately-owned, 32 percent would be managed by federal agencies, and one percent 6 

would be owned by state government. The applicant must receive permitting approvals from 7 

the federal land management agencies as well as the Energy Facility Siting Council (Council) to 8 

satisfy Oregon’s requirements for permitting large-scale energy facilities. The Council’s 9 

authority extends to all land in Oregon, regardless of land ownership, except tribal reservation 10 

land.  11 

 12 

On July 16, 2010, the Department issued a public notice of the NOI to the Council’s mailing lists 13 

and to adjacent property owners as defined at OAR 345-020-0011(1)(f). This public notice was 14 

distributed jointly with the U.S. Bureau of Land Management (BLM)—the lead agency 15 

overseeing the National Environmental Policy Act (NEPA) federal review process—to satisfy 16 

both EFSC and NEPA requirements. The Department also published the notice in multiple local 17 

area newspapers within the vicinity of the facility. The notice announced a series of public 18 

scoping meetings that were held in several cities along the proposed transmission line route, 19 

and requested public comments on the NOI. The public notice date also initiated a reviewing 20 

agency comment period on the NOI. In accordance with OAR 345-020-0040, a review request 21 

was issued by the Department and the applicant distributed the NOI to Special Advisory Groups 22 

(SAG), state agencies, local governments, and tribal governments.10  23 

II.B. Project Order 24 

 25 

On March 2, 2012, the Department issued a project order in accordance with OAR 345-015-26 

0160, which requires the Department to specify the state statutes, administrative rules, and 27 

local, state, and tribal permitting requirements applicable to the construction and operation of 28 

the proposed facility. The project order outlines the application for site certificate requirements 29 

from OAR 345-021-0010 that are relevant to the facility. Under OAR 345-015-0160, the project 30 

order also establishes analysis areas for the facility which are areas containing resources that 31 

the facility may significantly affect and that must be evaluated in the application for site 32 

certificate.11 A facility might have different analysis areas for different types of resources. 33 

 
 
9 In August 2008, the applicant submitted an NOI to the Department. Due to input received during the joint 

scoping meetings and the Community Advisory Process (CAP) with the BLM, USFS, the Department and other 
stakeholders, the applicant revised the transmission line route. The applicant withdrew the 2008 NOI and 
submitted the NOI in 2010 with revised proposed and alternative segment routes. See B2H-0054 07-06-10 
Notice of Intent for Boardman to Hemingway Transmission Line. Section B3. 

10 Pursuant to ORS 469.480, a special advisory group is the governing body of any local government within whose 

jurisdiction the facility is proposed to be located. 
11 OAR 345-015-0160(1)(f) and OAR 345-001-0010(2).  
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Further, the Department considered the size and type of the facility in determining the study 1 

areas the applicant must evaluate in the application.12  2 

 3 

The project order was amended in May 2012, and amended a second time in July 2018. The 4 

amendments were required to update applicable standards and rules, as discussed further 5 

below.  6 

II.C. Preliminary Application for Site Certificate  7 

 8 

On February 27, 2013, the applicant submitted a preliminary application for a site certificate 9 

(pASC) to the Department. Thereafter, and in compliance with OAR 345-021-0050(1), the 10 

Department prepared a review request memorandum to reviewing agencies and compiled a 11 

distribution list, including all SAGs, state and local governments and tribal government 12 

reviewing agencies listed in OAR 345-001-0010(51). In accordance with ORS 469.350(2) and 13 

OAR 345-021-0050, the applicant distributed the memorandum and a copy of the pASC to each 14 

of the reviewing agencies.  15 

II.D. First Amended Project Order  16 

 17 

In May 2013, BLM issued a press release identifying the routes it intended to analyze in the 18 

Draft Environmental Impact Statement (DEIS) for the proposed facility. BLM’s preliminary 19 

environmentally preferred alternative included two route segments not included in the pASC 20 

submitted to the Department for the Council’s review process. As a result, the applicant 21 

indicated its intent to amend the pASC to include the alternative route segments identified in 22 

the DEIS.  23 

 24 

Under OAR 345-015-0160(3), the Department or Council may amend the project order at any 25 

time. In light of changes and clarifications to the proposed facility since the Department issued 26 

the project order in March 2012, and in anticipation of the applicant’s amendment to the pASC, 27 

the Department issued the first amended project order on December 22, 2014, establishing and 28 

updating the requirements for the site certificate application. 29 

II.E. Amended Preliminary Application for Site Certificate  30 

 31 

The BLM issued its Final Environmental Impact Statement in November 2016, and then 32 

published its Record of Decision (ROD) on November 17, 2017, identifying the agency’s selected 33 

route. For additional discussion of the comparison between the federal NEPA review and 34 

permitting process and the Council’s review and permitting process see section III.A, 35 

Transmission Corridor Selection, of this order.  36 

 37 

The applicant submitted to the Department an amended preliminary application for site 38 

certificate (ApASC) on July 19, 2017. The ApASC reflected BLM’s selected route issued in the 39 

 
 
12 OAR 345-015-0160(2). 
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ROD and other project modifications. In accordance with OAR 345-021-0090(2), a preliminary 1 

application may be amended at any time. As required by OAR 345-021-0050, the Department 2 

provided a reviewing agency memorandum that was distributed with copies of the ApASC to 3 

SAGs, state and local governments and tribal government reviewing agencies. The reviewing 4 

agency memorandum requested agencies and governments to comment by a specified 5 

deadline on the sufficiency of the information in the ApASC and if additional information 6 

needed to be provided for the application to be deemed complete, per OAR 345-015-0190(5). 7 

The 45-day comment deadline was September 1, 2017, with an extended comment deadline of 8 

October 2, 2017. However, several reviewing agencies provided ongoing comments as the 9 

Department and the applicant consulted with them on the sufficiency of the information 10 

provided. On September 15, 2017 the Department issued to the applicant a determination of 11 

an incomplete ApASC detailing required information and noted pending reviewing agency 12 

comments.  13 

II.F. Second Amended Project Order  14 

 15 

On July 26, 2018, the Department issued a second amended project order, which reflected 16 

changes that resulted from rulemaking, specifically to OAR 345-021-0010(1)(p) and (q), 17 

OAR 345-022-0010(1)(h), and OAR 345-022-0060. The second amended project order also 18 

removed references to ORS 469.310 because it is a statutory policy rather than a Council 19 

standard for siting energy facilities. It also updated the reviewing agency list based on the 20 

proposed route and alternative route segments as proposed by the applicant in the ApASC. 21 

II.G. Application for Site Certificate 22 

 23 

The Department began reviewing the ApASC upon submission on July 19, 2017 and issued 24 

formal requests for additional information (RAI’s) from September 15, 2017 to September 21, 25 

2018. The Department issued RAI’s per exhibit of the ASC, however the Department also issued 26 

RAI’s relating to reviewing agency, local and tribal government comment letters and RAI’s. The 27 

applicant provided responses to all Department RAI’s and to all reviewing agency, local and 28 

tribal government comments and RAI’s. The Department reviewed the applicants’ responses in 29 

consultation with applicable agencies, where necessary, to verify the sufficiency of the 30 

information as it relates to OAR 345-021-0010. After reviewing the applicant’s responses and 31 

portions of revised exhibits, the Department determined the ApASC to be complete on 32 

September 21, 2018 and the applicant filed a complete ASC on September 28, 2018. Under OAR 33 

345-015-0190(5), an ASC is considered complete when the Department finds that the applicant 34 

has submitted information adequate for the Council to make findings or impose conditions on 35 

all applicable Council standards.  36 

 37 

Public notice of the complete ASC was issued on October 3, 2018 and public notice of the 38 

complete ASC was also published in the Baker City Herald, La Grande Observer, East Oregonian, 39 

Hermiston Herald, Hells Canyon Journal, Heppner Gazette Times, East Oregonian, Idaho Press, 40 

Idaho Statesman, Vale Malheur Enterprise, and the Ontario Argus Observer. On October 3, 41 

2018 the notice was issued via the Department’s email list serve - GovDelivery - to 1,562 email 42 
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addresses and printed copies were mailed to approximately 8,300 physical addresses on the 1 

Council’s special mailing list for the facility.  2 

 3 

The Department held a series of public informational meetings on the complete ASC from 4 

October 15 through October 18, 2018 in Ontario, Baker City, La Grande, Pendleton and 5 

Boardman, Oregon. Pursuant to OAR 345-015-0200, the Department provided a notice of the 6 

complete ASC to reviewing agencies, along with a request for agency reports on the complete 7 

ASC, distributed by the applicant. On or before October 10, 2018, the applicant mailed all 8 

reviewing agencies copies of the complete ASC with the notice and request for an agency 9 

report with a comment submission date of November 26, 2018.13 The Department received 10 

comments from the following reviewing agencies, including special advisory groups and tribal 11 

governments: 12 

 13 

�x Baker County Planning Department/Board of Commissioners (Special Advisory Group) 14 

�x City of La Grande Planning Department 15 

�x Confederated Tribes of the Umatilla Indian Reservation 16 

�x Confederated Tribes of the Warm Springs Reservation of Oregon  17 

�x Oregon Department of Aviation 18 

�x Oregon Department of Environmental Quality 19 

�x Oregon Department of Forestry 20 

�x Oregon Department of Fish and Wildlife 21 

�x Oregon Department of Transportation 22 

�x Oregon Department of State Lands 23 

�x Oregon State Historic Preservation Office 24 

�x Oregon Water Resources Department 25 

�x Union County Planning Department/Board of Commissioners (Special Advisory Group) 26 

�x United States Bureau of Land Management 27 

�x United States Bureau of Reclamation 28 

�x United States Department of the Navy 29 

�x United States Forest Service 30 

 31 

Under OAR 345-015-0190(9), from March 6 to March 29, 2019, the applicant submitted 32 

additional information errata in response to the reviewing agency comments and additional 33 

 
 
13 Under ORS 469.360(2), pursuant to a written agreement, the Council may compensate reviewing agencies 

including state agencies and local governments for expenses directly related to the review of a notice of intent, 
application for site certificate, and participation in a council proceeding, excluding legal expenses of the agency 
or local government incurred as a result of participation by the state agency or local government as a party in a 
contested case. The Department interprets a “council proceeding” to include the public hearing(s) on a draft 
proposed order, the review of the draft proposed order, and contested case. Under ORS 469.360(4), pursuant to 
a written agreement, the Council may only compensate Tribal Governments identified as reviewing agencies for 
expenses directly related to the review of a notice of intent and application for site certificate.  
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information requests made by the Department.14 The additional information was submitted as 1 

errata sheets appending the applicable exhibit. On March 28, 2019, the Department issued a 2 

GovDelivery announcement and posted the errata information on the website. References to 3 

application exhibits and to the additional information errata are provided in this order. 4 

Information from the errata sheets that were specific to an attachment or plan has been 5 

incorporated into the applicable plan.  6 

 7 

On May 16, 2019, the Council appointed Ms. Alison Greene Webster as the hearing officer to 8 

conduct the public hearing on the draft proposed order and to conduct the contested case 9 

proceeding. Ms. Alison Greene Webster is a Senior Administrative Law Judge with the Oregon 10 

Office of Administrative Hearings. 11 

II.H. Council Review Process 12 

 13 

On May 22, 2019, the Department issued a draft proposed order (DPO) and public notice of a 14 

62-day comment period on the DPO. The Council’s designated hearing officer conducted a 15 

series of public hearings on the DPO, one in each county crossed by the facility. The details for 16 

each public hearing are provided below. Oral and written testimony was provided at the public 17 

hearings.15 18 

Table a: Boardman to Hemingway Transmission Line DPO Hearings 

June 2019 

 
Tue 18 Wed 19 Thu 20 Wed 26 Thu 27 

4:30 – 8:00 p.m. 4:30 – 8:00 p.m. 4:30 – 8:00 p.m. 4:30 – 8:00 p.m. 
4:30 – 8:00 

p.m. 

County Malheur Baker Union Umatilla Morrow 

Location 

Four Rivers 
Cultural Center, 

676 SW 5th 
Ave, Ontario, 

OR 97914 

Baker City 
Veterans of 

Foreign Wars 
Hall 2005 Valley 
Ave, Baker City, 

OR 97814 

Blue Mountain 
Conference 
Center, 404 
12th St, La 
Grande, OR 

97850 

Pendleton 
Convention 

Center, 1601 
Westgate, 

Pendleton, OR 
97801 

Port of 
Morrow, 

Riverfront 
Room 2  

Marine Dr 
NE, 

Boardman, 
OR 97818 

 19 

Pursuant to OAR 345-015-0220, Notice of the DPO, hearings, and comment period was 20 

published in 10 newspapers within the vicinity of the proposed facility in Oregon and Idaho. The 21 

 
 
14 OAR 345-015-0190(9) states, “After a determination that an application is complete, the applicant shall submit 

additional information to the Department if the Department identifies a need for that information during its 
review of the application. Submission of such information does not constitute an amendment of the 
application.” 

15 ORS 469.370(2).  
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notice was also emailed or mailed to persons on the Council's general mailing list, persons on 1 

the special mailing list set up for the facility; and print copies were mailed to the property 2 

owners listed in ASC Exhibit F.16,17 3 

 4 

At the June 26, 2019 DPO public hearing in Pendleton, Oregon, the Council extended the public 5 

comment period by 30-days from July 23 to August 22, 2019 in response to requests made by 6 

the public for additional time needed to review and evaluate the volume and substance of 7 

material contained in the DPO and ASC; and, extended the deadline for the applicant to 8 

respond to DPO public comments by 60-days, from July 23 to September 23, 2019, based on 9 

applicant’s request, to provide an adequate opportunity to respond to comments. On 10 

September 13, 2019, based on volume and substance of comments received on the DPO, the 11 

applicant requested to extend the deadline established for applicant responses to DPO 12 

comments from September 23 to November 7, 2019, which was granted by Chair Beyeler via 13 

emergency action and ratified by Council at the September 26-27, 2019 Council meeting.18 A 14 

comment index for all persons who commented on the DPO and all of the combined DPO 15 

comments is provided as Attachment 2 to this order. The opportunity for the applicant to 16 

respond to comments on the DPO, under OAR 345-015-0220(5)(b), is not mandatory and is 17 

voluntary upon request to Council to extend the record. The applicant is not required to 18 

provide a response to every unique comment on the DPO or duplicated comments on the DPO. 19 

The applicant’s responses to select DPO comments are included as Attachment 3 to this order, 20 

submitted in table format. As a courtesy, the Department formatted these tables to serve as a 21 

“crosswalk” between the DPO comments, applicant responses and Department responses 22 

and/or proposed order revisions. The crosswalk tables are included as Attachment 4 to this 23 

order.  24 

 25 

On July 2, 2020, the Department issued a proposed order, taking into consideration Council 26 

comments, comments received “on the record of the public hearing” (i.e., oral testimony 27 

provided at the public hearings and written comments received by the Department after the 28 

 
 
16 The notice of the DPO included the noticing requirements outlined in OAR 345-015-0220 and was mailed to the 

required persons. In addition, and as a courtesy not required by rule, the Department mailed notices to 
individuals identified in OAR 345-021-0010(x)(E), “A list of the names and addresses of all owners of noise 
sensitive property, as defined in OAR 340-035-0015…” Commenters assert proper notice was not provided for 
owners of noise sensitive properties. B2HAPPDoc8-381 DPO Public Comment_Stop B2H Krieder F 2019-08-22, 
Gilbert, I., Howell, J., et al. 

17 See Section III.C., Facility; Related or Supporting Facilities (Permanent and Temporary); Access Roads for a 

discussion of related or supporting facilities including roads proposed to be substantially modified. All related or 
supported facilities would be located within the proposed site boundary and therefore landowners within the 
notification distance established in OAR 345-021-0010(1)(f) from these related or supporting facilities were 
included in ASC Exhibit F and received notice of the DPO. Existing roads that require 0-20% improvements are 
not considered substantially modified, and therefore are not included in the site boundary under EFSC review. 
See also IV.M. Public Services; IV.M.6. Traffic Safety of this order.  

18 OAR 345-015-0220(5)(b); states “A person who intends to raise any issue that may be the basis for a contested 

case must raise the issue with sufficient specificity to afford the Council, the Department, and the applicant an 
adequate opportunity to respond, including a statement of facts that support the person’s position on the 
issue.” 
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date of the notice of the public hearing and before the close of the public hearing written 1 

comment period), and agency consultation. Concurrent with the issuance of the proposed 2 

order, the Department issued a Notice of Proposed Order and Contested Case.19 The Notice of 3 

Proposed Order and Contested Case was issued via U.S. mail, email or both, dependent upon 4 

individual’s contact information on file, pursuant to OAR 345-015-0230(3), and sent to all 5 

persons on the Council’s general mailing list, the special mailing list established for the project 6 

(i.e. individuals that signed up to receive electronic ODOE related notifications via govdelivery 7 

or ClickDimensions for this project or all EFSC projects), all persons who commented in person 8 

or in writing on the record of the DPO public hearings, and the property owners listed in Exhibit 9 

F of the ASC, as requested by the Department.20   10 

  II.I. Contested Case Proceeding  11 

 12 

The July 2, 2020, Public Notice of Proposed Order and Contested Case established August 6, 13 

2020 at 5:00 pm as the deadline to request party status or limited party status in the contested 14 

case proceeding. The Department subsequently extended the deadline to August 27, 2020 at 15 

5:00 p.m. 16 

 17 

On September 8, 2020, the Hearing Officer issued an Amended Notice of Petitions to Request 18 

Party Status; Order Scheduling Pre-Hearing Conference, notifying the Department and Idaho 19 

Power of the petitions for party status or limited party status received in this matter. On 20 

September 16, 2020, in response to the Department’s Request for Clarification, the Hearing 21 

Officer issued a Second Amended Notice of Petitions to Request Party Status; Order Scheduling 22 

Pre-Hearing Conference. 23 

 24 

The Hearing Officer received petitions requesting party or limited party status from the 25 

following persons on or before the deadline: Colin Andrew, Kathryn Andrew, Dr. Karen Antell, 26 

Miranda Aston, Janet Aston, Susan Badger-Jones, Lois Barry, Peter Barry, Ryan W. Browne, Gail 27 

Carbiener (as an individual and on behalf of the Oregon California Trails Association (OCTA)), 28 

Norm Cimon, Matt Cooper, Whit Deschner, Brian Doherty, Eastern Oregon University, Corrine 29 

Dutto, Jim and Kaye Foss, Suzanne Fouty, Susan Geer, Charles Gillis, Dianne B. Gray, Jerry 30 

Hampton (on behalf of the Baker County Fire Defense Board), Sam Hartley, Ken and Marsha 31 

Hildebrandt, Joe Horst and Anna Cavinato, Jane and Jim Howell, Fuji Kreider (on behalf of Stop 32 

B2H Coalition and Greater Hells Canyon Council), Greg Larkin, John H. Luciani, Charles A. Lyons,  33 

Virginia and Dale Mammen, Anne March, Kevin March, JoAnn Marlette, Michael McAllister, 34 

 
 
19 See ORS 469.370(4) and OAR 345-015-0014. 
20 Under OAR 345-015-0230(3)(b), following the issuance of the proposed order, the Department must issue a 

public notice of the proposed order, sent via mail or email to (D) The property owners listed in Exhibit F of the 
site certificate application, as updated by the applicant upon the request of the Department. On May 14, 2020, 
the Department requested the applicant provide an updated property owner list of all owners of record, as 
shown on the most recent property tax assessment roll provided by counties. Because OAR 345-015-0230(3) 
references ASC Exhibit F, and ASC Exhibit F was derived from the previous rule requirements with distances from 
the site boundary, the Department requested the same notification distances be used to update the ASC Exhibit 
F list. 
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John B. Milbert, Jennifer Miller, Kathryn Morello, Ralph Morter, David Moyal, Sam Myers, 1 

Timothy C. Proesch, Louise Squire, Jeri Watson, Stacia Jo Webster, Daniel White, Jonathan 2 

White, John Williams, John Winters. Petitions from Irene Gilbert (as an individual and on behalf 3 

of Stop B2H Coalition), Sue McCarthy, Carl Morton, Qwest Corp., dba CenturyLink and Kelly 4 

Skovlin were received after the deadline.  5 

 6 

On September 25, 2020, the Hearing Officer convened a prehearing conference by telephone to 7 

address the petitions for party or limited party status and the Department and Idaho Power’s 8 

responses to the petitions. The Hearing Officer continued the prehearing conference to 9 

October 1, 2020 to complete the agenda.  10 

 11 

On October 29, 2020, the Hearing Officer issued an Order on Petitions for Party Status, 12 

Authorized Representatives and Issues for Contested Case (Order on Party Status). The Order 13 

on Party Status denied requests for party or limited party status from Sue McCarthy, Kelly 14 

Skovlin, Qwest Corp. dba CenturyLink, and Carl Morton after finding their petitions were 15 

untimely and that petitioners had not established good cause for the failure to fire timely;  16 

denied requests for party or limited party status from Jerry Hampton, Sam Hartley, and Ralph 17 

Morter after finding the petitioners had not comment either in writing or in person on the 18 

record of the DPO, as required by ORS 469.370(5); denied requests for party or limited party 19 

status from petitioners Brian Doherty, Corinne Dutto, Ken and Marsha Hildebrandt, Kathryn 20 

Morello, and Jeri Watson after finding that the petitioners failed to appear at the prehearing 21 

conference, thereby waiving petitioner’s previously raised issues; and denied requests for party 22 

or limited party status from Janet Aston, Miranda Aston, Norm Cimon, Greg Larkin, John 23 

Luciani, and Charles Lyons after finding the petitioners had failed to raise an issue at the public 24 

hearing related to a siting standard or applicable statute with sufficient specificity to allow for a 25 

response. The Order on Party Status granted limited party status to the remaining 35 26 

petitioners. The Order on Party Status identified 70 properly raised discrete contested case 27 

issues and denied 47 issues. 28 

 29 

On October 30, 2020, the Council notified the parties and petitioners for party status that the 30 

Council would review any properly filed appeals of the Hearing Officer’s Order on Party Status 31 

during its November 19-20, 2020, Council Meeting. 32 

 33 

On November 9, 2020, the Hearing Officer issued a Notice to Council of Appeals Pursuant to 34 

OAR 345-015-0016(6) and Corrected Table of Identified Issues (Notice to Council). The Notice to 35 

Council identified 26 petitioners that timely filed appeals on the Order on Party Status: Stop 36 

B2H Coalition, Colin Andrew, Kathryn Andrew, Janet Aston, Miranda Aston, Lois Barry, Peter 37 

Barry, Gail Carbiener, Matt Cooper, Whit Deschner, Jim and Kaye Foss, Suzanne Fouty, Susan 38 

Geer, Irene Gilbert, Jane and Jim Howell, Greg Larkin, John Luciani, Charles Lyons, Virginia and 39 

Dale Mammen, Anne March, JoAnn Marlette, Michael McAllister, Sam Myers, Tim Proesch, 40 

Stacia Jo Webster, and John Williams. 41 

 42 

On November 20, 2020, the Council held a hearing on the appeals. The Council continued the 43 

hearing to November 25, 2020 through a Special Council Meeting. Following the hearing on 44 
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November 25, 2020, the Council issued an Order on Appeals of Hearing Officer Order on Party 1 

Status, Authorized Representatives and Issues (Order on Appeals). In the Order on Appeals, the 2 

Council directed the Hearing Officer to grant limited party status to petitioner Charles Lyons; 3 

clarify three issues; and grant eight additional issues as properly raised issues in the contested 4 

case. The Council directed the Hearing Officer to issue an amended Order on Party Status based 5 

on the final list of parties with standing on issues and the list of identified issues set out in the 6 

Order on Appeals. 7 

  8 

On May 31, 2022, the Hearing Officer issued her Proposed Contested Case Order (PCCO) 9 

including Findings of Fact and Conclusions of Law related to issues in the Contested Case and 10 

proposing the Council issue a Final Order granting the site certificate with amendments to site 11 

certificate conditions recommended in the Department’s Proposed Order. The PCCO set 5:00 12 

p.m. on June 30, 2022 as the deadline for parties and limited parties to file exceptions to the 13 

PCCO; and 5:00 p.m. on July 15, 2022, as the deadline for any responses to those exceptions. 14 

The Council conducted a hearing to review the PCCO and the parties’ and limited parties’ 15 

exceptions and responses on August 29-31, 2022 in La Grande Oregon.II.I.1. Council Review and 16 

Decision on Exceptions and Responses 17 

 18 

Several limited parties filed exceptions to various procedural elements of the contested case 19 

process. The Council concludes that these exceptions are without merit. The Council 20 

summarizes and discusses these exceptions below.  21 

 22 

Exceptions Concerning Limited Party Status  23 

 24 

Both STOP B2H and Irene Gilbert filed exceptions to the Proposed Contested Case Order’s 25 

conclusion that they were entitled only to “limited” party status in the contested case, rather 26 

than “full” party status. This issue was briefed in the contested case and addressed at length in 27 

the Council’s Order on Appeals of Hearing Officer Order on Party Status, Authorized 28 

Representatives and Issues, November 25, 2020, which is incorporated by reference.  29 

In her exception, Ms. Gilbert argues that restricting the participation of limited parties to the 30 

issues they raised on the record of the Draft Proposed Order violates ORS 183.413, ORS 31 

183.417 and OAR 135-003-0005(7) and that ODOE lacks the authority to interpret the model 32 

contested case rules because the Attorney General, not ODOE, promulgated those rules. STOP 33 

and Ms. Gilbert made similar arguments during the contested case. The Hearing Officer 34 

rejected those arguments and held that the limited party status was appropriate because, 35 

among other reasons, under statute and rule (ORS 469.370, OAR 345-015-0016(3) and OAR 36 

137-003-0005) there are eligibility requirements for participating in a contested case and under 37 

OAR 137-003-0005(8) and (9), OAR 137-003-0040 and OAR 345-015-0083 it is appropriate for 38 

the ALJ to limit petitioners’ participation to the issues properly raised in their respective 39 

petitions for party status.21 The Council affirmed that ruling in its November 25, 2020 Order on 40 

 
 
21 Order on Petitions for Party Statute, Authorized Representatives and Issues for Contested Case, pp. 8-11 

(October 29, 2020). 
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Appeals for Hearing Officer Order on Party Status, Authorized Representatives and Issues. 1 

Having reviewed STOP B2H’s and Irene Gilbert’s exceptions, the Council reaffirms its November 2 

25, 2020 Order.  3 

 4 

Exceptions Concerning Issue Statements 5 

 6 

Irene Gilbert, filed exceptions to the Proposed Contested Case Order’s statement of issues for 7 

which she was granted standing to participate as a limited party, arguing the Hearing Officer’s 8 

Order on Case Management early in the case did not accurately identify the issues. Michael 9 

McAllister filed an exception to the Proposed Contested Case Order’s denial of one of his 10 

issues: “Whether Council’s failure to consider the Agency Selected NEPA Route constitutes a 11 

violation of ORS 469.370(13).” The Hearing Officer considered all petitions for party status and 12 

requests for the hearing of issues in her Order on Petitions for Party Status, Authorized 13 

Representatives and Issues for Contested Case, October 29, 2020. Petitioners unsatisfied with 14 

the Hearing Officer’s order were given an opportunity to appeal that Order to the Council. Mr. 15 

McAllister appealed the Hearing Officer’s denial of the aforementioned issue. The Council ruled 16 

on all appeals in its Order on Appeals of Hearing Officer Order on Party Status, Authorized 17 

Representatives and Issues, November 25, 2020, which is incorporated by reference. The issues 18 

to be litigated in the contested case and the framing of those issue statements became final 19 

with the Council’s November 25, 2020 Order. Having reviewed Mr. McAllister’s and Irene 20 

Gilbert’s exceptions, the Council reaffirms its November 25, 2020 Order and concludes that the 21 

Proposed Contested Case Order properly addressed the issues covered in these exceptions. 22 

 23 

Exceptions to the Attorney General’s Rules Exemption for EFSC Contested Cases and Alleged 24 

Conflict of Interest of Assistant Attorney General  25 

 26 

Irene Gilbert filed exceptions to the Proposed Contested Case Order’s reliance on the Council’s 27 

procedural rules governing contested cases (OAR Chapter 345, Division 015) and Model Rules of 28 

Procedure for Contested Cases (OAR 137-003-0001 through -0092), contending that since an 29 

administrative law judge from the Office of Administrative Hearings presided over the 30 

contested case hearing, the Hearing Officer and Proposed Contested Case Order should instead 31 

have relied on OAR 137-003-0500 et seq., which govern contested cases before the Office of 32 

Administrative Hearings. Ms. Gilbert also contends that Patrick Rowe, an Assistant Attorney 33 

General who represented the Oregon Department of Energy in this matter, has a conflict of 34 

interest.22  35 

 36 

Use of the Model Rules in OAR 137-003-0001 through -0092 and Council’s own contested case 37 

rules is supported by the law and procedural history of this case. The Council provides the 38 

following information for context.  39 

 
 
22 Irene Gilbert’s Exceptions to Procedures used During B2H Contested Case and Process and Request for Exception 

to Summary Determination FW-4, LU-5, NC-5, M-2, FW-9, FW-10, FW-11 (June 20, 2022) (hereinafter “I. Gilbert 
Procedural Exceptions” at 5-6. 
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There are two sets of “model rules” for contested cases - those in OAR 137-003-0001 through 1 

137-003-0092 and those in 137-003-0501 through 137-003-0700 (the latter of which are 2 

commonly referred to as the “OAH rules”). EFSC has adopted the model rules for contested 3 

cases in OAR 137-003-0001 through 137-003-0092 and has supplemented them with its own 4 

rules in OAR 345 Division 15.  5 

 6 

Under OAR 345-015-0320(1), the Council shall appoint a hearing officer to conduct the public 7 

hearing described in OAR 345-015-0023(1). The Council may appoint a Council member, an 8 

employee of the Department of Energy, or some other person or persons as it sees fit. In the 9 

past the Council appointed private sector attorneys to serve as the Hearing Officer for its 10 

contested case proceedings. Since December 2017, the Department has worked with the Office 11 

of Administrative Hearings (OAH) Administrative Law Judges (ALJs) to serve as EFSC-appointed 12 

Hearing Officers. OAH ALJs are required to conduct contested cases pursuant to the rules in 13 

OAR 137-003-0501 through 137-003-0700 (i.e., the “OAH rules”), unless the agency on whose 14 

behalf the ALJ is conducting the hearing obtains an exemption from the Oregon Attorney 15 

General. ORS 183.630. Because the Council has adopted the other set of model rules and has its 16 

own contested case rules, the Oregon Attorney General issued an exemption allowing the 17 

Council and the ALJs to use the Model Rules in OAR 137-003-001 through 137-003-0092 and the 18 

Council’s own rules  in OAR Chapter 345, Division 015) for this and other contested cases 19 

commencing before June 30, 2021.23 20 

 21 

With respect to Assistant Attorney General Patrick Rowe’s representation of the Oregon 22 

Department of Energy in this matter, Paul Garrahan, Attorney-in-Charge in the Natural 23 

Resources Division at the Oregon Department of Justice, as well as Mr. Rowe issued a letter on 24 

behalf of the Attorney General to explain the role of DOJ AAG’s in Department and EFSC 25 

matters.24 The letter explains that under ORS 180.060, the Attorney General is responsible for 26 

representing the State in all legal matters, including representing state agencies and that the 27 

Attorney General also has sole discretion in assigning AAGs to represent these agencies. It 28 

further explains that Mr. Rowe serves as primary counsel for ODOE and EFSC but when a matter 29 

proceeds to contested case, “the Department of Justice designates separate counsel to 30 

represent ODOE and EFSC, respectively” and that in the B2H matter, Mr. Rowe represents 31 

ODOE, while Mr. Jesse Ratcliffe has been designated to advise EFSC.   32 

 33 

For the aforementioned reasons, the Council finds there is no legal basis for Ms. Gilbert’s 34 

exceptions regarding the rules that were applied to the contested case or the involvement of 35 

the DOJ attorneys in the contested case. 36 

 37 

 38 

 39 

 40 

 
 
23 AG ORS 183.630 Exemption_10.21.20. 
24 Letter to ALJ - DOJ Role in EFSC Contested Cases 2021-08-23. 
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Exception to the Use of Motions for Summary Determination in the Contested Case Process 1 

 2 

Irene Gilbert filed an exception to the Proposed Contested Case Order’s reliance on motions for 3 

summary determination in the contested case process.25 Her exception contends that the 4 

procedural rules relied on the contested case (OAR Chapter 345, Division 015 and OAR 137-003-5 

0001 through -0092), as well as the Attorney General’s exemption establishing the use of these 6 

rules (discussed above) do not authorize the use of motions for summary determination.  OAR 7 

345-015-0023, which establishes the duties of the Hearing Officer, authorizes the Hearing 8 

Officer to “dispose of procedural matters and rule on motions.” In her October 21, 2020 9 

exemption, the Attorney General noted that neither the Model Rules of Procedure for 10 

Contested Cases nor the Council’s contested cases rules contained a specific rule regarding 11 

motions for summary determination. The Attorney General left it “to the Council, presiding ALJ, 12 

and the parties to resolve” whether such motions are authorized. At a January 27, 2021 13 

prehearing conference Ms. Gilbert argued that the contested case schedule should include 14 

dates for filing and responding to motions for summary determination (“MSDs”) and she and 15 

other limited parties indicated they intended to file MSDs.26 Thereafter, the Hearing Officer 16 

included over three months in the contested case schedule for MSDs and related procedures.27 17 

In light of the foregoing, the Council concludes that the Hearing Officer had the discretion to 18 

and appropriately permitted the use of motions for summary determination in this proceeding.  19 

 20 

Exception Contending that the Proposed Contested Case Order Fails to Comply with ORS 21 

183.470 22 

 23 

Irene Gilbert filed an exception28 contending that the Proposed Contested Case Order does not 24 

comply with ORS 183.470(2), which states that “[a] final order shall be accompanied by findings 25 

of fact and conclusions of law. The findings of fact shall consist of a concise statement of the 26 

underlying facts supporting the findings as to each contested issue of fact and as to each 27 

ultimate fact required to support the agency’s order.” The plain language of the statute 28 

provides that it applies to final orders, not proposed orders such as the Proposed Contested 29 

Case Order. Therefore, the Council concludes that the exception is without merit.  30 

 31 

Exception Concerning the Process for Citations to the Contested Case Record 32 

 33 

Irene Gilbert filed an exception contending that the parties were not allowed to use commonly 34 

accepted references to identify exhibits or reference documents and that the citation method 35 

required by the Hearing Officer was too burdensome.29 The Council concludes that this 36 

exception is without merit. The Hearing Officer has the discretion to “[f]acilitate the 37 

 
 
25 I. Gilbert Procedural Exceptions at 9. 
26 See Idaho Power’s Response to Irene Gilbert’s Motion to Dismiss All Motions for Summary Determination, 

Attachment 1, Excerpts from January 7, 2021 Pre-Hearing Conference re Gilbert Statements About Filing MSDs. 
27 First Order on Case Management Matters and Contested Case Schedule. 
28 I. Gilbert Procedural Exceptions at 22. 
29 Id. 
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presentation of evidence” which includes identifying the method for organization of and 1 

citation to documents in the administrative record. OAR 345-015-0023. By implementing a 2 

uniform citation method, the Hearing Officer chose a method appropriate to the size of the 3 

record and which allowed participants in the contested case to cite to documents in the existing 4 

record by common citation rather than: a) risk participants citing to the same document by 5 

different names or b) having to require participants to attach record documents each time they 6 

referenced them in a filing in the contested case.  7 

 8 

Exception Concerning the Full, Fair, and Impartial Hearing Requirement 9 

 10 

Irene Gilbert filed an exception30 contending that the procedures used and interpretations 11 

provided in the contested case process did not satisfy the requirement in ORS 183.615 that the 12 

Hearing Officer be “impartial” nor the requirement in ORS 183.417(8) that the Hearing Officer 13 

conduct a “full and fair inquiry into the facts.”  14 

 15 

The Council concludes that this exception is without merit. Throughout the contested case 16 

process, Ms. Gilbert made various assertions challenging the process and the Hearing Officer’s 17 

actions. This culminated on July 26, 2021, when Ms. Gilbert filed with the Council a Motion for 18 

Removal of Ms. Webster as Hearings Officer for the B2H contested case. The Council addressed 19 

the motion and response its August 27, 2021, meeting. On September 21, 2021, the Council 20 

issued an Order on Limited Party Gilbert’s Motion to Remove Hearing Officer, denying the 21 

motion and concluding that Ms. Gilbert did not present substantial evidence to prove bias, 22 

incompetence, or both for the actions or category of actions identified in the motion. The 23 

Council incorporates that September 21, 2021 Order herein by reference.  24 

 25 

Exception to Alleged Denial of Opportunity to Cross-Examine Witnesses and to Issue Orders 26 

Requiring Compliance with Discovery Requests 27 

 28 

Irene Gilbert filed an exception contending that the Hearing Officer denied her the opportunity 29 

to cross-examine certain witnesses and her request to compel certain discovery.31  30 

It is not clear what aspects of the contested case Ms. Gilbert takes exception to. If Ms. Gilbert is 31 

arguing that she was not allowed to cross examine Tim Butler, a witness who provided written 32 

rebuttal testimony on behalf of the Oregon Department of Agriculture (“ODA”), Council finds 33 

this exception is without merit because Mr. Butler was not able to sit for cross examination due 34 

to a family emergency and the Hearing Officer appropriately allowed another witness from ODA 35 

with expertise in the same subject matter of Mr. Butler’s rebuttal testimony to be subject to 36 

cross-examination. 37 

 38 

 
 
30 I. Gilbert Procedural Exceptions at 2. 
31 I. Gilbert Procedural Exceptions at 16. 
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Regarding compelling discovery, the Council concludes that Ms. Gilbert’s exception is without 1 

merit because it is not sufficiently detailed to establish precisely which Hearing Officer actions 2 

she contends are in error. 3 

 4 

Exception to the Format of the Proposed Contested Case Order and Evaluation of the Limited 5 

Parties’ Evidence 6 

 7 

Irene Gilbert filed an exception32 contending that the Hearing Officer included as findings of 8 

fact statements made by the Applicant and the Oregon Department of Energy without properly 9 

weighing the evidence and concluding that the statements were supported by a preponderance 10 

of the evidence. The Council concludes this exception is without merit. While both the 11 

Proposed Contested Case Order and the final order in this matter must include findings of fact 12 

sufficient to conclude, by a preponderance of the evidence, that all applicable legal standards 13 

are met, the statutes and rules governing this proceeding allow for discretion on the part of the 14 

Hearing Officer and the Council as to how these findings are presented. While the Hearing 15 

Officer does include, at various points in the Proposed Contested Case Order, recitations of 16 

certain evidence submitted by the parties without immediately weighing the evidence, the 17 

Hearing Officer weighed the evidence and provided sufficient reasoning for her conclusions in 18 

the opinion section of the Proposed Contested Case Order.  19 

 20 

Table b below provides the final listing of identified issues, the limited parties granted standing 21 

on each issue, and a description of the final disposition of the issue in the Contested Case. A 22 

complete procedural history of the contested case is provided in the Contested Case Order, as 23 

amended by Council, which is incorporated by reference here. 24 

 
 
32 I. Gilbert Procedural Exceptions at 4. 
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 1 

Table b: Contested Case issues, Parties, and Disposition 

ID Issue Limited Parties Disposition 

M Misc. Issues Under OAR 345-001-0010 – 345-021-0010(1) 

M-1 

Whether, due to substantial modifications 
likely necessary but not proposed, Applicant 
should be required to amend the site boundary 
to include Morgan Lake Road (La Grande, 
Union County) and, if so, whether the 
Department should provide notice and the 
opportunity to comment to potentially 
affected landowners. 

Badger-Jones 

Issue dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that Council lacks jurisdiction to require 
applicant to amend the site boundary to 
something other than what applicant proposed in 
the ASC. PCCO, pg. 29. No exceptions filed. 

M-2 

Whether Applicant failed to include roads and 
other areas of use and potential modification 
from the site boundary thereby prohibiting 
affected landowners in the proximity of these 
areas from the opportunity to request a 
contested case during the ASC process. 

Gilbert 

Issue dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that the Council lacks the authority to 
evaluate routes and structures that applicant did 
not propose in its ASC. PCCO, pg. 29. No 
exceptions filed. 

M-3 

Whether the maps provided in ASC Exhibit F, 
Maps 50 and 51, fail to comply with OAR 345-
021-0010(1)(c)(A) because they do not name 
major roads or use an appropriate scale; 
whether Council can issue a site certificate 
when the proposed facility site boundary does 
not accurately identify access roads in Union 
County as related or supporting facilities. 

Cooper 

Issue dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that applicant was not required to label 
major roads or use a particular scale on the 
notification maps submitted as part of ASC Exhibit 
F. In addition, the Hearing Officer found the 
Council did not have jurisdiction to review or 
evaluate roads not included in the ASC as related 
or supporting facilities. PCCO, pg. 29. No 
exceptions filed. 

M-4 
Whether the maps provided in ASC Exhibit B, 
Road Classification Guide and Access Control, 
fail to comply with OAR 345-021- 0010(1)(c)(A) 

Howell 
Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that the Council lacks jurisdiction to 
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Table b: Contested Case issues, Parties, and Disposition 

ID Issue Limited Parties Disposition 

because they do not include road names or use 
an appropriate scale; Whether Council can 
issue a site certificate when the when the 
maps provided in the ASC are incomplete and 
do not accurately identify access roads in 
Union County as related or supporting 
facilities. 

review or evaluate roads not included in the ASC 
as related or supporting facilities. PCCO, pg. 29. 
No exceptions filed. 

M-5 
Whether the maps provided in the ASC were 
sufficient to give notice of potential impacts 
from the proposed facility. 

Howell 

Issue dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding, in part, that the maps provided in the ASC 
are in compliance with the Council’s 
requirements and there is a Council rule requiring 
that the maps in the ASC suffice to “give notice of 
potential impacts” from the proposed facility. 
PCCO, pg. 30. No exceptions filed. 

M-6 

Whether the Proposed Order fails to provide 
for a public review of final monitoring plans, 
fails to provide long-term hazardous materials 
monitoring, and improperly allows exceptions 
that substantially increase the likelihood of a 
hazardous material spill in violation of OAR 
345-021-0010(w). 

Marlette 

In the PCCO, Hearing Officer found that public 
review is not required for finalization of the SPCC 
Plan. The SPCC Plan is sufficient for purposes of 
compliance with the Soil Protection and 
Retirement and Financial Assurances standards. 
Because the proposed facility will not produce 
contamination from hazardous materials, no 
long-term monitoring for hazardous materials is 
necessary and applicant was not required to 
propose such a monitoring plan in the ASC 
pursuant to OAR 345-021- 0010(w). PCCO, pg. 
143. No exceptions filed. 
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Table b: Contested Case issues, Parties, and Disposition 

ID Issue Limited Parties Disposition 

M-7 
Notice: Whether Mr. Proesch received 
adequate notice regarding the proposed 
transmission line. 

Proesch (personal 
interest) 

Issue dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that Mr. Proesch had no recorded 
ownership interest in property in the immediate 
vicinity of the proposed facility and therefore 
neither applicant nor the Department had any 
obligation to send him written notice of the 
proposed project. PCCO, pg. 30. No exceptions 
filed. 

FW Fish and Wildlife Habitat – OAR 345-022-0060 

FW-1 

Whether Applicant adequately analyzed sage 
grouse habitat connectivity in the Baker and 
Cow Valley Priority Areas of Conservation 
(PAC), the potential indirect impacts of the 
proposed facility on sage grouse leks, and the 
existing number of sage grouse in the Baker 
and Cow Valley PACs 

Stop B2H; Squire 

Issue dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding in part that applicant had no obligation to 
ascertain the existing number of sage grouse in 
the Baker and Cow Valley PACs to establish the 
proposed facility’s compliance with the Fish and 
Wildlife Habitat Standard. PCCO, pg. 19. Limited 
Party Stop B2H timely filed exceptions to the 
PCCO on this issue. After hearing argument, the 
Council agreed with the findings of facts, 
conclusions of law and conditions of approval in 
the PCCO. 

FW-2 

Whether the adverse impacts from the 
proposed facility to current and future fish and 
wildlife populations on Glass Mountain (Hill) 
can be adequately mitigated, given the unique 
and irreplaceable biological environments on 
Glass Mountain (Hill) 

EOU/Antell Issue withdrawn. 
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Table b: Contested Case issues, Parties, and Disposition 

ID Issue Limited Parties Disposition 

FW-3 

Whether the Draft Noxious Weed Plan 
(Proposed Order Attachment P1-5) adequately 
ensures compliance with the weed control 
laws, ORS 569.390, ORS 569.400, and ORS 
569.445. 

Gilbert, Geer 

In the PCCO, the Hearing Officer found the draft 
Noxious Weed Plan complies with the Council’s 
standards and that applicant was not required to 
demonstrate compliance with the Weed Control 
Laws to satisfy the Fish and Wildlife Habitat 
Standard. The Council is not the agency 
responsible for enforcing compliance with the 
Weed Control Laws. Ms. Gilbert and Ms. Geer 
timely filed exceptions to the PCCO on this issue. 
After hearing argument, the Council agreed with 
the findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

FW-4 

Whether Applicant is required to evaluate 
habitat impacts of species listed as threatened 
or endangered under the Federal Endangered 
Species Act. 

Gilbert 

Issue Dismissed. Hearing Officer granted ODOE's 
Motion for Summary Determination, finding that, 
as a matter of law, the Council’s Fish and Wildlife 
Habitat standard does not require an applicant 
for a site certificate to specifically evaluate 
impacts to federally-listed threatened or 
endangered species and/or their habitats 
separate and apart from the general analysis of 
fish and wildlife habitats located within the 
analysis area. PCCO, pg. 20. No exceptions filed. 

FW-5 

Whether Applicant should be required to 
mitigate impacts to riparian areas from the 
setback location to the outer edges of the 
riparian area because the riparian habitat 
should be rated as Category 2 at a minimum. 

Gilbert 

In the PCCO, the Hearing Officer found the Fish 
and Wildlife Habitat standard does not require or 
establish setbacks. Ms. Gilbert has not 
established that Idaho Power must mitigate 
impacts to riparian areas from the setback 
location to the outer edges of the riparian area or 
that all riparian habitat areas should be ODFW 
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Table b: Contested Case issues, Parties, and Disposition 

ID Issue Limited Parties Disposition 

Habitat Category 2 at a minimum. PCCO, pg. 138. 
No exceptions filed. 

FW-6 

Whether the Noxious Weed Plan provides 
adequate mitigation for potential loss of 
habitat due to noxious weeds when it appears 
to relieve Applicant of weed monitoring and 
control responsibilities after five years and 
allows for compensatory mitigation if weed 
control is unsuccessful. 

Geer 

In the PCCO, Hearing Officer found the updated 
draft Noxious Weed Plan is adequate to serve its 
intended purpose of establishing the measures 
the applicant will take to control noxious weed 
species and prevent the introduction of these 
species during construction and operation of the 
project. PCCO, pg. 138-139. Limited Party Geer 
timely filed exceptions to the PCCO on this issue. 
After hearing argument, the Council agreed with 
the findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

FW-7 

Whether Applicant’s Fish Passage Plans, 
including 3A and 3B designs, complies with the 
Fish and Wildlife Habitat standard’s Category 2 
mitigation requirements; whether Applicant 
must revisit its plans because threatened 
Steelhead redds have been identified in the 
watershed. 

A. March;  
K. March 

In the PCCO, Hearing Officer found that Idaho 
Power’s Fish Passage Plan complies with the Fish 
and Wildlife Habitat standard’s Category 2 
mitigation requirements. Idaho Power is not 
required to revisit its fish passage plans because 
threatened Steelhead redds (Snake River Basin 
Steelhead) have been identified in the upper Ladd 
Creek watershed. PCCO, pg. 139. Limited Parties 
timely filed exceptions to the PCCO on this issue. 
After hearing argument, the Council agreed with 
the findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

FW-8 
Whether compliance with the Fish and Wildlife 
Habitat standard requires Applicant to analyze 
the proposed facility’s impact on Bull Trout, a 

Milbert Issue withdrawn. 
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Table b: Contested Case issues, Parties, and Disposition 

ID Issue Limited Parties Disposition 

state and federally listed threatened species, in 
the Grande Ronde River watershed. 

FW-9 
Whether State Sensitive Bat species should be 
removed from the list of preconstruction 
surveys required by F&W Condition 16 

Applicant 

Hearing Officer granted applicant's Motion for 
Summary Determination, ruling that Fish and 
Wildlife Habitat Condition 16, “State Sensitive bat 
species” shall be removed from the list of 
required surveys and footnote 373 of the 
Proposed Order shall be deleted. PCCO, pg. 21. 
No exceptions filed. 

FW-10 

Whether Department-proposed revisions to 
F&W Condition 12 should be removed to allow 
specific protocol surveys to meet survey needs 
of other species 

Applicant 

Hearing Officer granted applicant's Motion for 
Summary Determination, ruling as follows: In Fish 
and Wildlife Condition 12, line 3, the reference to 
Condition 14 shall be removed. The first sentence 
shall be corrected to state: “During construction, 
if active pygmy rabbit colonies or the roost of a 
State Sensitive bat species is observed during the 
biological surveys set forth in Fish and Wildlife 
Conditions 15 and 16, the certificate holder shall 
submit to the Department for its approval a 
notification addressing the following: * * * .” 
PCCO, pg. 21. No exceptions filed. 

FW-11 
Whether Department-proposed revisions to 
F&W Condition 17 incorrectly assign traffic 
assumptions to new roads 

Applicant 

Hearing Officer granted IPC's Motion for 
Summary Determination, ruling that Fish and 
Wildlife Habitat Condition 17, paragraph b.iii. 
shall be corrected to state as follows: "iii. The 
final Sage-Grouse Habitat Mitigation Plan shall 
include compensatory mitigation sufficient to 
address impacts from, at a minimum, all facility 
components except indirect impacts from existing 
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Table b: Contested Case issues, Parties, and Disposition 

ID Issue Limited Parties Disposition 

access roads substantially modified for the facility 
(related or supporting facilities). For calculation 
purposes, new facility roads with access control 
will be assigned a “no-traffic” designation, and 
new roads without access control will be assigned 
a “low-traffic” designation." PCCO, pg. 22. No 
exceptions filed. 

FW-12 

Whether Applicant should include in its Fish 
Passage Plan and be required to replace a 
culvert on an unnamed stream (referenced as 
Crossing ID R- 37969 in Exhibit BB-2, Table 1) 
to an appropriate size for fish passage. 

March. A. 

Issue Dismissed. Hearing Officer granted IPC's 
Motion for Summary Determination, finding 
Idaho Power is not required to prepare a Fish 
Passage Plan for Crossing R-37969 or replace the 
existing culvert at that location because Idaho 
Power did not propose new construction or major 
replacement of the artificial obstruction at that 
crossing location. PCCO, pg. 22. No exceptions 
filed. 

FW-13 
Whether the proposed Morgan Lake 
Alternative route complies with the Fish and 
Wildlife Habitat standard. 

McAllister 

Issue Dismissed. Hearing Officer granted IPC and 
ODOE's Motions for Summary Determination, 
finding that Mr. McAllister did not present any 
evidence demonstrating that the proposed facility 
is inconsistent with general fish and wildlife 
habitat mitigation goals and standards along the 
Morgan Lake Alternative route. Dismissal 
affirmed on appeal to Council. 

HCA Historic, Cultural, Archeological Resources – OAR 345-022- 0090 

HCA-1 
Adequacy of the surveys for Oregon Trail 
resources on the Webster property, an 
impacted property along the Mill Creek Route. 

Browne Issue withdrawn by Limited Party 
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Table b: Contested Case issues, Parties, and Disposition 

ID Issue Limited Parties Disposition 

HCA-2 

Whether the revision of Historic, Cultural and 
Archeological Resources Condition 1 
(mitigation for NRHP-Eligible Oregon Trail/NHT 
segments) fails to consider BLM Programmatic 
Agreement and adds new requirements for 
mitigation that are inconsistent with the 
Department’s definition of “mitigation” in OAR 
345-001-0010(33). 

Carbiener/OCTA 

Issue Dismissed. Hearing Officer granted IPC's 
Motion for Summary Determination, finding there 
is no Council standard or rule requiring Idaho 
Power to adhere to the BLM Programmatic 
Agreement, and the Department acted within its 
authority under OAR 345-001-0010(33) in 
recommending a county-level mitigation 
requirement to the HPMP. PCCO, pg. 23. No 
exceptions filed. 

HCA-3 

Whether Historic, Cultural and Archeological 
Resources Condition 2 (HPMP) related to 
mitigation for crossings of Oregon Trail 
resources provides adequate mitigation for 
visual impacts and sufficient detail to allow for 
public participation. 

Gilbert; Marlette 

In the PCCO, Hearing Officer found that 
Recommended HCA Condition 2, requiring 
applicant to submit a final Historic Properties 
Management Plan for Department approval and 
to conduct all construction-related activities in 
compliance with the approved plan provides 
adequate mitigation for visual impacts to 
identified historic, cultural and archaeological 
resources. There is no requirement for Council to 
provide further public review and comment prior 
to finalization of the plan. PCCO, pg. 139. Ms. 
Gilbert and Ms. Marlette timely filed exceptions 
on this issue. After hearing argument on the 
exceptions, the Council agreed with the findings 
of facts, conclusions of law and conditions of 
approval in the PCCO but directed Staff to 
supplement the PCCO to include additional facts 
from the record related to ongoing 
preconstruction role of the Oregon California 
Historic Trails Association and Oregon Historic 
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Table b: Contested Case issues, Parties, and Disposition 

ID Issue Limited Parties Disposition 

Trails Advisory Council in evaluating Oregon Trail 
Resources, impacts and mitigation under the 
Federal Section 106 process. The Council also 
directed changes to Recommended Historic, 
Cultural, and Archaeological Resources Condition 
2 to clarify its mandatory nature. 

HCA-4 

Whether National Historical Oregon Trail 
segments with ruts located on Petitioner’s 
property (Hawthorne Drive, La Grande) can be 
adequately protected from adverse impacts 
from proposed facility. 

Horst/Cavinato 
(private interest) 

In the PCCO, Hearing Officer found National 
Historical Oregon Trail segments with ruts located 
on Mr. Horst’s property can be adequately 
protected from adverse impacts from proposed 
facility based on HCA site certificate conditions. 
Any direct impacts would be avoided and indirect 
impacts would be minimized and mitigated. 
PCCO, pg. 139. No exceptions filed. 

HCA-5 

Whether Applicant adequately analyzed the 
feasibility of undergrounding the transmission 
line as mitigation for potential visual impacts at 
Flagstaff Hill/NHOTIC. 

Miller 

Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding applicant had no obligation to analyze the 
feasibility of undergrounding the transmission 
line and the Department had no authority to 
evaluate alternative routes or mitigation plans 
not proposed in the ASC. PCCO, pg. 23. No 
exceptions filed. 

HCA-6 

Whether, as part of the HPMP (Historic, 
Cultural and Archeological Resources Condition 
1), Applicant should be required to have an 
Oregon Trail expert, recommended by OCTA 
and agreed to by the Field Director, added to 
the Cultural Resource Team and present during 

S. Webster 

In the PCCO, Hearing Officer found that Limited 
party Webster had not established that, as part of 
Recommended HCA Condition 2, applicant is 
required to have Oregon Trail expert added to the 
Cultural Resource Team and present during 
preconstruction surveys to identify emigrant trail 
locations. PCCO, pg. 139. No exceptions filed. 
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ID Issue Limited Parties Disposition 

preconstruction surveys to adequately identify 
emigrant trail locations. 

HCA-7 
Whether Applicant adequately evaluated 
archeological resource “Site 6B2H-MC-10” on 
Mr. Williams’ property, Parcel 03S37E01300. 

Williams 
(personal interest) 

In the PCCO, Hearing Officer found that for 
purposes of Council review under the HCA 
standard, applicant adequately evaluated historic 
and archaeological resource identified as “Site 
6B2H-MC-10” on Mr. Williams’ property, Parcel 
03S37E01300. PCCO, pg. 139. Mr. Williams timely 
filed exceptions to the PCCO on this issue. After 
hearing argument, the Council agreed with the 
findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

LU Land Use – OAR 345-022-0030 

LU-1 

Whether the proposed facility would 
significantly disrupt public enjoyment of forest 
lands within Morgan Lake Park in 
contravention of Statewide Planning Goal 4, 
protecting Forest Land. 

EOU/Antell Issue Withdrawn. 

LU-2 

Whether Applicant erred in calculating the 
percentage of forest land in Umatilla and 
Union Counties, thereby underestimating and 
misrepresenting the amount of potentially 
impacted forestland. 

K. Andrew 

Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that although applicant erred in 
calculating the percentage loss to the forestland 
base in Umatilla and Union Counties, the errors 
were not material to applicant’s Goal 4 analysis 
and the proposed project’s compliance with the 
Land Use Standard. PCCO, pg. 23. No exceptions 
filed. 

LU-3 
Whether Applicant’s analysis of forestland 
impacts failed to consider all lands defined as 

K. Andrew 
Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
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Forest Land under state law, thereby 
misrepresenting forest land acreage. 

finding that applicant properly identified all 
forestland in the project area for purposes of its 
Goal 4 analysis and compliance with the Land Use 
Standard. PCCO, pg. 23. No exceptions filed. 

LU-4 
Adequacy of the analysis of potential impacts 
of transmission line interference with GPS 
units on irrigation system. 

Foss 

In the PCCO, Hearing Officer found that the 
limited parties had not established that operation 
of the proposed transmission line would interfere 
with GPS-navigated irrigation systems. PCCO, pg. 
139. No exceptions filed. 

LU-5 

Whether calculation of forest lands must be 
based on soil class or whether it is sufficient to 
consider acreage where forest is predominant 
use. 

Gilbert 

Hearing Officer granted IPC's Motion for 
Summary Determination and dismissed this issue, 
finding that, in accordance with the Union County 
Zoning, Partition, and Subdivision Ordinance 
(UCZPSO), applicant properly used SSURGO soil 
classification data in determining the 
predominant use of hybrid-zoned land in Union 
County. The Hearing Officer denied Ms. Gilbert's 
Request for Reconsideration of the dismissal. 
PCCO, pg. 24. Ms. Gilbert timely filed exceptions 
to the PCCO on this issue. After hearing 
argument, the Council agreed with the findings of 
facts, conclusions of law and conditions of 
approval in the PCCO. 

LU-6 
Whether the alternatives analysis under ORS 
215.275 included all relevant farmland. 

Gilbert 

Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that Idaho Power’s analysis under ORS 
215.275 of the need to site the facility on EFU-
zoned land included all relevant farmland. PCCO, 
pg. 24. No exceptions filed. 
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LU-7 

Whether the evaluation of proposed facility 
impacts to the cost of forest practices 
accurately determined the total acres of lost 
production or indirect costs. 

Gilbert 

In the PCCO, Hearing Officer found that, in 
evaluating the proposed facility impacts to the 
cost of forest practices, applicant accurately 
determined the total acres of lost production and 
indirect costs. PCCO, pg. 139. No exceptions filed. 

LU-8 

The adequacy of Applicant’s evaluation of 
proposed facility impacts to the cost of forest 
management practices and whether mitigation 
must be provided for the entire length of the 
transmission line for the operational lifetime. 

Gilbert 

In the PCCO, Hearing Officer found that applicant 
adequately evaluated the proposed facility’s 
impacts on forest management practices. The 
proposed measures to mitigate impacts on 
forested areas are adequate and appropriate. 
PCCO, pg. 139-140. No exceptions filed. 

LU-9 

Whether Applicant adequately analyzed the 
risk of wildfires from operation of the 
proposed transmission lines, especially during 
“red flag” warning weather conditions, and the 
impact the proposed transmission lines will 
have on Mr. Myers’s ability to use an aerial 
applicator on his farmland. 

Myers (personal 
interest) 

In the PCCO, Hearing Officer found that applicant 
adequately analyzed the risk of wildfires from 
operation of the proposed transmission lines, 
especially during “red flag” warning weather 
conditions and the impact the proposed 
transmission line may have on Mr. Myers’ ability 
to utilize aerial application on his farmland. PCCO, 
pg. 140. Mr. Meyers timely filed exceptions on 
the PCCO. After hearing argument, the Council 
agreed with the with the findings of facts, 
conclusions of law and conditions of approval in 
the PCCO. 

LU-10 

Whether the Department-proposed revisions 
to the Proposed Order requiring landowner 
consultation pursuant to ORS 215.276 are 
unnecessarily specific as to high-value 
farmland owners. 

Applicant 

Hearing officer granted applicant's Motion for 
Summary Determination, ruling that with regard 
the Land Use standard, the pertinent language in 
Section 7.2 (General Provisions) of Attachment K-
1, Agricultural Lands Assessment be revised. 
PCCO, pg. 24-25. No Exceptions filed. 



Oregon Energy Facility Siting Council 

Final Order on the ASC for the Boardman to Hemingway Transmission Line  

September 27, 2022  29 

Table b: Contested Case issues, Parties, and Disposition 

ID Issue Limited Parties Disposition 

LU-11 

Whether the impacts from the proposed 
facility on accepted farm practices and the cost 
of accepted farm practices have been 
adequately evaluated or mitigated. 

GIlbert 

In the PCCO, Hearing Officer found that Idaho 
Power adequately evaluated the impacts from 
the proposed facility on accepted farm practices 
and the cost of accepted farm practices. The 
proposed measures to mitigate the facility’s 
impacts to surrounding farmlands are adequate 
and appropriate. PCCO, pg. 140. No exceptions 
filed. 

N Need Standard - OAR 345-023-0005  

N-1 
Whether the Department erred in defining 
capacity in terms of kilovolts instead of 
megawatts. 

Stop B2H 

Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that the Department did not err in 
defining capacity in terms of kilovolts for 
purposes of evaluating the need for the project 
under the Least-Cost Plan Rule. PCCO, pg. 25. 
Stop B2H timely filed exceptions on this issue. 
After hearing argument, the Council agreed with 
the findings of facts, conclusions of law and 
conditions of approval in the PCCO.  

N-2 
Whether in evaluating capacity, the 
Department applied balancing considerations 
in contravention of OAR 345-022-0000(3)(d). 

Stop B2H 

Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that the Department concluded applicant 
demonstrated the need for the facility under the 
Least-Cost Plan Rule, OAR 345-023-0020(2), and 
did not apply balancing considerations to the 
Need Standard in contravention of OAR 345-022-
0000(3)(d). PCCO, pg. 25. Stop B2H timely filed 
exceptions on this issue. After hearing argument, 
the Council agreed with the findings of facts, 
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conclusions of law and conditions of approval in 
the PCCO.  

N-3 

Whether Applicant demonstrated need for the 
proposed facility when Applicant has only 
shown that its needs represent 21 percent of 
the total capacity. 

Stop B2H 

Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that applicant demonstrated the need for 
the proposed facility under the Least-Cost Plan 
Rule in accordance with OAR 345-023- 0005(1) 
and OAR 345-023-0020(2). PCCO, pg. 25. Stop 
B2H timely filed exceptions on this issue. After 
hearing argument, the Council agreed with the 
findings of facts, conclusions of law and 
conditions of approval in the PCCO and directed 
that the Final Order reflect that the applicant's 
2019 Integrated Resource Plan was included in 
the contested case record.  

NC Noise Control Regulations  

NC-1 

Whether the Department improperly 
modified/reduced the noise analysis area in 
Exhibit X from one mile of the proposed site 
boundary to ½ mile of the proposed site 
boundary and whether OAR 345-021-
0010(1)(x)(E) requires notification to all owners 
of noise sensitive property within one mile of 
the site boundary. 

Stop B2H; Cooper 

In the PCCO, Hearing Officer found the 
Department lawfully modified the noise sensitive 
property owner identification requirement in ASC 
Exhibit X from one mile to one-half mile of the 
site boundary. OAR 345-021-0010(1)(x)(E) does 
not require notification to all owners of noise 
sensitive properties within one mile of the site 
boundary. PCCO, pg. 140. Stop B2H timely filed 
exceptions on this issue. After hearing argument, 
the Council agreed with the with the findings of 
facts, conclusions of law and conditions of 
approval in the PCCO. 
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NC-2 

Whether the Department erred in 
recommending that Council grant a 
variance/exception from the Oregon DEQ’s 
Noise Rules, OAR 340-035-0035, and whether 
the variance/exception is inconsistent with 
ORS 467.010. 

Stop B2H; Gilbert; 
Gray; 
Horst/Cavinato; 
Myers 

In the PCCO, Hearing Officer found the 
Department did not err in recommending that the 
Council grant a variance or exception from the 
Oregon DEQ’s Noise Rules. The Department’s 
recommendation is consistent with ORS 467.010. 
PCCO, pg. 140. Stop B2H and Ms. Gilbert timely 
filed exceptions on this issue. After hearing 
argument, the Council agreed with the with the 
findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

NC-3 
Whether the ODOE erred in approving the 
methodology used to evaluate compliance 
with OAR 340-035-0035. 

Stop B2H 

In the PCCO, Hearing Officer found applicant’s 
methodologies for evaluating compliance with 
OAR 340-035-0035 were appropriate. The 
Department did not err in approving the 
methodology. PCCO, pg. 140. Stop B2H timely 
filed exceptions on this issue. After hearing 
argument, the Council agreed with the with the 
findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

NC-4 
Whether the mitigation/proposed site 
conditions adequately protect the public 
health, safety and welfare. 

Stop B2H 

In the PCCO, Hearing Officer found the proposed 
mitigation and recommended Noise Control 
Conditions (as amended herein) adequately 
protect the public health, safety, and welfare. 
PCCO, pg. 140. Stop B2H timely filed exceptions 
on this issue. After hearing argument, the Council 
agreed with the with the findings of facts, 
conclusions of law and conditions of approval in 
the PCCO, with the modification that Noise 
Control Condition 2 be amended. 
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NC-5 

Whether the revisions in the Proposed Order, 
Section IV.Q.1, Noise Control Regulation 
(Methods and Assumptions for Corona Noise 
Analysis) are inaccurate, specifically the use of 
the 12:00 a.m. to 5:00 a.m. timeframe to 
establish ambient noise levels. 

Gilbert 

Issue dismissed. Hearing Officer granted applicant 
and Department's Motions for Summary 
Determination, finding that neither applicant nor 
the Department limited its analysis of potential 
noise exceedances to the 12:00 a.m. to 5:00 a.m. 
timeframe. Rather, the potential noise 
exceedance analysis was based on data from all 
hours of the day, throughout the entire year. 
PCCO, pg. 26. No exceptions filed. 

NC-6 

Whether Applicant’s methodology to assess 
baseline noise levels (described in the 
Proposed Order at pp. 635-638) reflect 
reasonable baseline noise estimates for 
residents of the Morgan Lake area. 

Gray 

In the PCCO, Hearing Officer found that 
applicant’s methodology for assessing baseline 
noise levels reflect reasonable baseline noise 
estimates for residents of the Morgan Lake area. 
PCCO, pg. 140. No exceptions filed. 

PS Public Services – OAR 345-022-0110  

PS-1 
Whether Applicant was required to evaluate 
traffic safety impacts from construction-
related use of Morgan Lake Road. 

Badger-Jones 

In the PCCO, Hearing Officer found Ms. Badger-
Jones had not established that Idaho Power was 
required to evaluate traffic safety impacts from 
construction-related use of Morgan Lake Road. 
PCCO, pg. 140. No exceptions filed. 

PS-2 

Whether the site certificate should require that 
the public have the opportunity to review and 
comment on the final Wildfire Mitigation Plan; 
whether the Wildfire Mitigation Plan should 
include remote cameras to detect wildfire, 
safety procedures during red flag conditions, 
and the requirement that firefighting 
equipment be present on-site during 
construction. 

Carbiener/OCTA; 
Miller 

In the PCCO, Hearing Officer found further public 
review and comment on the Wildfire Mitigation 
Plan is unnecessary for purposes of approving the 
site certificate. Furthermore, there is no 
requirement under the Council’s rules that the 
Wildfire Mitigation Plan include specific fire 
protection or suppression tools, such as remote 
cameras, a shut off plan, and on-site firefighting 
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equipment and personnel during construction. 
PCCO, pg. 140. No exceptions filed. 

PS-3 

Whether Council’s reliance on the Wildfire 
Mitigation Plan (Public Services Condition 7) 
prepared by Applicant for the Oregon Public 
Utility Commission (OPUC) is adequate to 
address wildfire response consistent with the 
Public Services standard. 

Carbiener/OCTA; 
Miller 

In the PCCO, Hearing Officer found the Council’s 
reliance on Public Services Condition 7 and the 
OPUC-approved Wildfire Mitigation Plan is 
adequate to address wildfire response consistent 
with the Public Services standard. PCCO, pg. 140-
141. No exceptions filed. 

PS-4 

Whether Applicant adequately analyzed the 
risk of wildfire arising out of operation of the 
proposed facility and the ability of local 
firefighting service providers to respond to 
fires. 

Cooper; Winters 

In the PCCO, Hearing Officer found that applicant 
adequately analyzed the risk of wildfire arising 
out of operation of the proposed facility and the 
ability of local firefighting service providers to 
respond to fires in the project area. PCCO, pg. 
141. Mr. Cooper timely filed exceptions to the 
PCCO on this issue. After hearing argument, the 
Council agreed with the findings of facts, 
conclusions of law and conditions of approval in 
the PCCO, with the modification that Public 
Services Condition 6 require review and approval 
by the Department. 

PS-5 

Whether the Wildfire Mitigation Plan is 
adequately developed and includes and 
sufficient detail to allow for public 
participation. 

Gilbert 

In the PCCO, Hearing Officer found Ms. Gilbert 
had presented no evidence or argument in 
support of this issue. A preponderance of the 
evidence establishes the sufficiency of the 
Wildfire Mitigation Plan as it relates to 
compliance with the Public Services standard. 
PCCO, pg. 141. No exceptions filed. 

PS-6 
Whether Applicant adequately evaluated the 
potential traffic impacts and modifications 

Horst/Cavinato; 
Mammen 

In the PCCO, Hearing Officer found applicant had 
adequately evaluated the potential traffic impacts 
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needed on Hawthorne Drive and Modelaire 
Drive (Hawthorne Loop). 

and modifications needed on the Hawthorne 
Loop, as well as the unpaved, private-access 
portion of Hawthorne Drive. PCCO, pg. 141. Mr. 
Horst timely filed exceptions to the PCCO on this 
issue. After hearing argument, the Council agreed 
with the findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

PS-7 

Whether Applicant adequately evaluated 
construction-related traffic impacts of the 
proposed facility on public service providers 
and emergency vehicle access routes in La 
Grande. 

Howell Issue withdrawn. 

PS-8 

Whether Department-proposed revisions to 
Public Services Condition 7 are redundant with 
Attachment U-3 and existing condition 
requirements. 

Applicant 

In the PCCO, Hearing Officer found the 
Department’s proposed revisions to Public 
Services Condition 7 are redundant with 
Attachment U-3 (the FPS Plan) and existing 
condition requirements. PCCO, pg. 141. No 
exceptions filed. 

PS-9 

Whether Department-proposed revisions to 
the Fire Prevention and Suppression Plan 
(Public Services Condition 6, Proposed Order 
Attachment U-3) incorrectly reference 
applicability to facility operations. 

Applicant 

In the PCCO, Hearing Officer found a 
preponderance of the evidence supports 
applicant’s proposed revisions to draft FPS Plan 
and the Department’s proposed revisions to 
Recommended Public Services Condition 6. PCCO, 
pg. 141. No exceptions filed. 

PS-10 

Whether the Draft Fire Suppression Plan 
(Attachment U-3) is adequate and whether 
local service providers would be able to 
respond to a facility-related fire. 

  

In the PCCO, Hearing Officer found the draft FPS 
Plan (Attachment U-3) is adequate to establish 
compliance with the Public Services standard in 
terms of fire protection. The evidence also 
demonstrates that local service providers would 
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be able to respond to a facility-related fire. PCCO, 
pg. 141. No exceptions filed. 

R Recreation - OAR 345-022-0100 

R-1 

Whether Applicant adequately evaluated the 
potential adverse impact of the proposed 
facility on recreational opportunities at 
Morgan Lake Park 

C. Andrew 

In the PCCO, Hearing Officer found applicant 
adequately evaluated the potential adverse 
impact of the proposed facility on recreational 
opportunities at Morgan Lake Park. PCCO, pg. 
141. No exceptions filed. 

R-2 

Whether the visual impacts of the proposed 
facility structures in the viewshed of Morgan 
Lake Park are inconsistent with the objectives 
of the Morgan Lake Park Recreational Use and 
Development Plan and should therefore be 
reevaluated. 

L. Barry; 
McAllister 

Hearing Officer granted applicant's Motion for 
Summary Determination, but the dismissal was 
reversed on appeal to Council. In the PCCO, the 
Hearing Officer found applicant is not required to 
demonstrate compliance with the Morgan Lake 
Park Plan because there are no proposed project 
components located within the park boundary. 
Nevertheless, applicant considered the objectives 
and values of the Morgan Lake Plan in 
determining that scenery is a valued attribute of 
Morgan Lake Park and incorporated that 
determination in in its analysis of potential 
project impacts to the park. PCCO, pg. 141. Ms. 
Barry timely filed exceptions to the PCCO on this 
issue. After hearing argument, the Council agreed 
with the findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

R-3 

Whether the mitigation proposed to minimize 
the visual impacts of the proposed facility 
structures at Morgan Lake Park ($100,000 for 
recreational facility improvements) is 

L. Barry; P. Barry; 
C. Andrew; K. 
Andrew; Gilbert 

In the PCCO, Hearing Officer found the funds paid 
to the City of La Grande are not intended to 
mitigate for the proposed facility’s visual impacts 
at Morgan Lake Park. Rather, the funds are 
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insufficient because the park’s remote areas 
will not benefit from the proposed mitigation. 

intended for recreational improvements as 
mitigation for potential impacts to the park as a 
recreational resource. Recommended Recreation 
Condition 1 provides the mitigation for visual 
impacts. PCCO, pg. 141. Ms. Barry timely filed 
exceptions to the PCCO on this issue. After 
hearing argument on the exceptions, the Council 
agreed with the findings of facts, conclusions of 
law and conditions of approval in the PCCO and 
directed staff to incorporate applicant 
representation to expand the distance for the 
shorter H Frame towers in proximity to Morgan 
Lake Park in Recreation Condition 1. 

R-4 

Whether Applicant’s visual impact assessment 
for Morgan Lake Park adequately evaluates 
visual impacts to the more than 160 acres of 
undeveloped park land and natural 
surroundings, as visual simulations were only 
provided for high-use areas. 

L. Barry 

In the PCCO, Hearing Officer found applicant’s 
supplemental analysis of Morgan Lake Park 
adequately evaluates the proposed project’s 
visual impacts in the undeveloped areas of the 
park. PCCO, pg. 142. Ms. Barry timely filed 
exceptions to the PCCO on this issue. After 
hearing argument, the Council agreed with the 
findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

RFA Retirement and Financial Assurance - OAR 345-022-0050  

RFA-1 

Whether the $1 bond amount adequately 
protects the public from facility abandonment 
and provides a basis for the estimated useful 
life of the facility. 

Carbiener/OCTA; 
Gilbert 

In the PCCO, Hearing Officer found the proposed 
$1 bond amount for the first 50 years of 
operation, with a phased-in increase over the 
next 50 years of operation until the bond covers 
the full decommissioning cost, adequately 
protects the public from facility abandonment 
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and provides a basis for the estimated useful life 
of the facility. PCCO, pg. 142.  

RFA-2 

Whether, in the event of retirement of the 
proposed transmission line, removal of 
concrete footings to a depth of one foot below 
the surface is sufficient to restore the site to a 
useful, nonhazardous condition. 

Carbiener/OCTA 

In the PCCO, Hearing Officer found that in the 
event of retirement of the proposed transmission 
line, removal of concrete footings to a depth of 
one foot below the surface is sufficient to restore 
the site to a useful, nonhazardous condition. 
PCCO, pg. 142. No exceptions filed. 

RFA-3 

Whether Applicant has satisfied the 
Retirement and Financial Assurance standard, 
whether the financial assurances in the 
Proposed Order adequately address the risk of 
stranded assets, and whether Council must 
evaluate the ability of other project partners to 
meet financial assurance and retirement cost 
requirements. 

Gillis 

Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that Idaho Power satisfied the Retirement 
and Financial Assurance Standard, that the 
financial assurances in the Proposed Order 
adequately address the risk of stranded assets, 
and that and the Council is not required to 
consider the ability of other project partners to 
meet financial assurance and retirement cost 
requirements. PCCO, pg. 26. No exceptions filed. 

SR Scenic Resources and Protected Areas – OAR 345-022-0080; - 0040 

SR-1 

Whether Applicant was required to evaluate 
impacts to Morgan Lake Park under the Scenic 
Resources standard because it is recognized as 
a scenic resource in a local plan (Morgan Lake 
Recreational Use and Development Plan). 

L. Barry 

Issue dismissed. Hearing Officer granted applicant 
and Department's Motions for Summary 
Determination, finding that applicant was not 
required to evaluate impacts to Morgan Lake Park 
under the Scenic Resources standard because no 
local land use plan identified Morgan Lake Park as 
a significant or important scenic resource. PCCO, 
pg. 26. No exceptions filed. 

SR-2 
Whether Applicant satisfied the Scenic 
Resources and Protected Area standards at 

Carbiener/OCTA; 
Miller 

In the PCCO, Hearing Officer found applicant 
satisfied the Scenic Resources and Protected Area 
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Flagstaff Hill/ NHOTIC and whether Applicant 
adequately analyzed the feasibility of 
undergrounding the transmission line as 
mitigation for potential visual impacts. 

standards at Flagstaff Hill/NHOTIC. Applicant was 
not required to analyze the feasibility of 
undergrounding the transmission line as 
mitigation for potential visual impacts. PCCO, pg. 
142. No exceptions filed. 

SR-3 

Whether Applicant adequately assessed the 
visual impact of the proposed project in the 
vicinity of the NHOTIC and properly 
determined the impact would be “less than 
significant.” 

Deschner 

In the PCCO, Hearing Officer found Applicant 
accurately assessed the visual impact of the 
proposed project in the vicinity of the NHOTIC 
and properly determined that the impact would 
be less than significant as defined by Council rule. 
PCCO, pg. 142. Mr. Deschner timely filed 
exceptions on this issue. After hearing argument, 
the Council agreed with the findings of facts, 
conclusions of law and conditions of approval in 
the PCCO. 

SR-4 

Whether Applicant should have evaluated 
Union County as an important scenic resource 
under the Scenic Resources standard and, if so, 
whether the Department erred in concluding 
that the proposed facility is not likely to result 
in significant adverse impact to this scenic 
resource. 

Moyal; D. White 
(personal interest) 

Issue Dismissed. Hearing Officer granted applicant 
and Department's Motions for Summary 
Determination, finding that applicant had no 
obligation to evaluate Union County as a 
significant or important scenic resource in the 
ASC and the Department did not err in omitting 
an evaluation of Union County as a significant or 
important scenic resource under the Scenic 
Resources standard. PCCO, pg. 27. No exceptions 
filed. 

SR-5 
Whether the Rice Glass Hill Natural Area 
should be evaluated as a Protected Area. 

Geer 

Issue dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that because the Rice Glass Hill Natural 
Area was not registered as a Natural Area as of 
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May 11, 2007, applicant had no obligation to 
evaluate the Rice Glass Hill Natural Area as a 
Protected Area in ASC Exhibit L. PCCO, pg. 27. Ms. 
Geer timely filed exceptions on this issue. After 
hearing argument, the Council agreed with the 
findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

SR-6 

Whether Applicant’s visual impact assessments 
are invalid because Applicant did not 
incorporate Oregonians’ subjective evaluation 
of their resources to evaluated visual impacts, 
thereby invalidating the visual impact analysis 
for Morgan Lake Park and other protected 
areas, scenic resources and important 
recreational opportunities. 

L. Barry 

Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that applicant’s visual impact assessments 
are valid. In addition, the ALJ found that applicant 
had no obligation under the Council’s siting 
standards to incorporate Oregonians’ subjective 
evaluations of the resource and that applicant’s 
visual impact methodology accounted for viewer 
subjective evaluations by assuming that all 
identified visual resources were highly sensitive 
to impacts. PCCO, pg. 27. Ms. Barry timely filed 
exceptions to the PCCO on this issue. After 
hearing argument, the Council agreed with the 
findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

SR-7 

Whether the methods used to determine the 
extent of an adverse impact of the proposed 
facility on scenic resources, protected area and 
recreation along the Oregon Trail were flawed 
and developed without peer review and/or 
public input. Specifically, whether Applicant 
erred in applying numeric values to the 

Stop B2H 

In the PCCO, Hearing Officer finding, in part, that 
the methodology applicant used to determine the 
extent of adverse impact of the proposed facility 
on scenic resources, protected areas, and 
recreation along the Oregon Trail was reasonable 
and appropriate. PCCO, pg. 142. Stop B2H timely 
filed exceptions to the PCCO on this issue. After 
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adverse impact and whether Applicant used 
unsatisfactory measurement 
locations/observation points in its visual 
impact assessment 

hearing argument, the Council agreed with the 
findings of facts, conclusions of law and 
conditions of approval in the PCCO. 

SP Soil Protection – OAR 345-022-0022 

SP-1 

Whether the Soil Protection Standard and 
General Standard of Review require an 
evaluation of soil compaction, loss of soil 
structure and infiltration, and loss of stored 
carbon in the soil and loss of soil productivity 
as a result of the release of stored carbon in 
soils. 

Fouty, Stop B2H 
Coalition 

In the PCCO, Hearing Officer found that neither 
the Soil Protection Standard nor the General 
Standard of Review require applicant to evaluate 
soil compaction, loss of soil structure and 
infiltration, loss of stored carbon in the soil, 
and/or the loss of soil productivity as a result of 
the release of stored carbon in soils to 
demonstrate compliance with the Council’s 
standards. Applicant presented sufficient 
information for the Council to find that the 
proposed facility, taking into account mitigation, 
is not likely to result in a significant adverse 
impact to soils. PCCO, pg. 142. Ms. Fouty timely 
filed exceptions to the PCCO. Stop B2H adopted 
these exceptions. After hearing argument on the 
exceptions, the Council agreed with the findings 
of facts, conclusions of law and conditions of 
approval in the PCCO. 

SP-2 
Whether the proposed Morgan Lake 
Alternative complies with the Soil Protection 
standard. 

McAllister 

Issue Dismissed. Hearing Officer granted applicant 
and Department's Motions for Summary 
Determination, finding  that Mr. McAllister did 
not present any evidence demonstrating that the 
proposed facility will result in significant adverse 
impacts to soils in the analysis area along the 
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Morgan Lake Alternative route. Dismissal 
affirmed upon appeal to Council. PCCO pg. 28. No 
exceptions filed. 

SS Structural Standard – OAR 345-022-0020 

SS-1 

Whether Design Feature 32 of the Proposed 
Order Attachment G-5 (Draft Framework 
Blasting Plan) should be a site certificate 
condition to ensure repair of landowner 
springs from damage caused by blasting. 

Browne (personal 
interest); S. 
Webster 
(personal interest) 

In the PCCO, Hearing Officer found Ms. Webster 
had not sustained her burden of producing 
evidence on this issue. Additionally, applicant has 
proposed a modified version of Design Feature 32 
be added to Recommended Soil Protection 
Condition 4. PCCO, pg. 143. No exceptions filed. 

SS-2 

Whether Applicant adequately analyzed the 
risk of flooding in areas adjacent to the 
proposed transmission line arising out of the 
construction-related blasting. Whether 
Applicant should be required to evaluate 
hydrology, including more detailed and 
accurate mapping of existing creeks and 
ditches that drain into streets and private 
property, and core samples of sufficient variety 
and depth to determine the flooding risk to 
neighborhoods of south and west La Grande. 

Cooper 

In the PCCO, Hearing Officer found Mr. Cooper 
had not shown that construction-related blasting 
is likely to increase the risk of flooding in areas 
adjacent to the proposed transmission line. Mr. 
Cooper also has not established the need to 
evaluate hydrology or to analyze all existing 
creeks and ditches that drain into streets and 
private property, or the need to take core soil 
samples prior to selection of the final route for 
Idaho Power to demonstrate compliance with the 
Structural Standard. PCCO, pg. 143. No exceptions 
filed. 

SS-3 

Whether Applicant should be required to test 
water quality of private water wells to ensure 
that construction-related activities are not 
impacting water quality and quantity. 

Horst/Cavinato 

In the PCCO, Hearing Officer found Limited 
parties had not established the need to require 
applicant to test water quality of private water 
wells before, during, and after construction of the 
proposed facility. PCCO, pg. 143. No exceptions 
filed. 
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SS-4 

Whether Applicant should remove the 
Hawthorne Loop as a construction access route 
due to the steep grade and the potential 
landslide risks if modifications are needed to 
support construction-related traffic. 

Mammen 

Issue Dismissed. Hearing Officer granted 
applicant's Motion for Summary Determination, 
finding that applicant did not propose the 
Hawthorne Loop as a “related or supporting 
facility” within the site boundary and did not 
propose modifications to the Hawthorne Loop as 
a construction access route, and that the Council 
lacks jurisdiction to consider and review roads 
that applicant did not propose as related or 
supporting facilities. PCCO, pg. 28. No exceptions 
filed. 

SS-5 

Whether Applicant has adequately evaluated 
construction-related blasting in Union County, 
City of La Grande, under the Structural 
Standard. Specifically, whether Applicant 
should be required to conduct site-specific 
geotechnical surveys to characterize risks from 
slope instability and radon emissions. 

J. White 

In the PCCO, Hearing Officer found applicant had 
provided sufficient evidence to evaluate 
compliance with the Structural Standard. There is 
no need for applicant to conduct additional site-
specific geotechnical surveys prior to issuance of 
the site certificate to comply with Structural 
Standard. Based on compliance with the 
pertinent conditions, applicant has demonstrated 
the ability to evaluate and avoid potential 
geologic and soils hazards, and blasting-related 
impacts, in accordance with the standard’s 
requirements. PCCO, pg. 143. Limited Party White 
filed exceptions on this issue. After hearing 
argument on the exceptions, Council agreed with 
the findings of facts, conclusions of law and 
conditions of approval in the Proposed Contested 
Case Order, but directed language be modified to 
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reflect that applicant had completed significant 
desktop reconnaissance work.  

TE Threatened and Endangered Species – OAR 345-022-0072 

TE-1 
Whether Applicant was required to have an 
Oregon Department of Agriculture botanist 
review the ASC. 

Geer 

Issue Dismissed. Hearing Officer granted applicant 
and Department's Motions for Summary 
Determination, finding applicant was not 
obligated to have an Oregon Department of 
Agriculture botanist review the ASC, and that the 
Council (through the Department) properly 
consulted with the ODA in evaluating the 
proposed project’s compliance with the 
Threatened and Endangered Species standard as 
required by OAR 345-022-0070. PCCO, pg. 28. Ms. 
Geer timely filed exceptions on this issue, arguing 
that Hearing Officer erred in concluding that the 
consultation about Oregon’s rare plants does not 
need to involve the Oregon Department of 
Agriculture’s Native Plant Conservation Program; 
and by finding that a 2013 comment and a 2014 
meeting between ODOE and ODA’s Native Plant 
Conservation Program botanist was sufficient 
consultation. After hearing argument on the 
exceptions, the Council agreed with the findings 
of fact, conclusions of law and conditions of 
approval in the Proposed Contested Case Order. 

1 
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II.J. Hearing to Adopt Final Order and Final Order 1 

 2 

Based on the Council’s review of the Proposed Order, Hearing Officer’s Proposed Contested 3 

Case Order (PCCO), Exceptions to the PCCO, and Responses to Exceptions provided at the July 4 

and August 2022 EFSC Meetings in La Grande, Oregon, the Department incorporated Council-5 

directed modifications to the Proposed Order and Proposed Contested Case Order, including 6 

supporting findings of fact and conclusions of law, into a draft Final Order and Council’s 7 

Contested Case Order (CCO). The draft Final Order (dFO) was made available electronically on 8 

September 16, 2022 and the Notice of the Hearing to Adopt a Final Order and the “Material 9 

Change Hearing” was issued on September 13, 2022. ORS 469.370(7) states, in part, that: 10 

 11 

�^�Ythe council may amend or reject the proposed order, so long as the council provides public 12 

notice of its hearing to adopt a final order, and provides an opportunity for the applicant 13 

and any party to the contested case to comment on material changes to the proposed order, 14 

including material changes to conditions of approval result�]�v�P���(�Œ�}�u���š�Z�������}�µ�v���]�o�[�•���Œ���À�]���Á...�_ 15 

 16 

Material changes include substantive changes to conditions of approval imposed to meet a 17 

standard or conditions imposed based upon an applicant representation. Material changes 18 

could also include any reversal of recommendations under a standard or reversal of Council 19 

acceptance or rejection of a site certificate. However, material changes do not include updated 20 

findings of fact that are reflected in the dFO in redline. Under OAR 345-015-0240, the decision-21 

making record on an application for a site certificate (ASC) includes the decision record for the 22 

Department’s proposed order and the record of the contested case proceeding, therefore, the 23 

facts added to the record in the contested case proceeding and those referenced in the 24 

Council’s CCO are part of the record of the ASC and are reflected in the Council’s findings.  25 

 26 

At its regularly scheduled EFSC Meeting on September 27, 2022, Council conducted a Hearing 27 

to Adopt a Final Order under ORS 469.370(7), which included a Material Change Hearing where 28 

Council provided an opportunity for the applicant and any party to the contested case to 29 

comment on material changes to the proposed order, including material changes to conditions 30 

of approval resulting from the council’s review. 31 

 32 

A list of the section and condition where material changes were made from the Proposed Order 33 

to the draft final order, based on Council review, are provided below. Followed with a list of the 34 

amendments incorporated to the Contested Case Order following Council’s review at the 35 

August 29-30-31, 2022 Meeting.  36 

 37 

Section IV.D. Soil Protection/Section IV.C Structural Standard  38 

�x Soil Protection Condition 4 and draft Framework Blasting Plan (Attachment G-5 of Final 39 

Order on ASC) 40 

Section IV.E. Land Use 41 
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�x Amended Section 7.2 of Draft Agriculture Assessment and Mitigation Plan (Attachment 1 

K-1 of the Final Order on the ASC) of Land Use Condition 14  2 

Section IV.G. Retirement and Financial Assurance 3 

�x Retirement and Financial Assurance Condition 5 4 

Section IV.H Fish and Wildlife Habitat  5 

�x Amended Draft Noxious Weed Plan (Attachment P1-5 of the Final Order on the ASC) of 6 

Fish and Wildlife Condition 3 7 

�x Fish and Wildlife Condition 12  8 

�x Fish and Wildlife Condition 16 9 

�x Fish and Wildlife Condition 17 10 

Section IV.L.4 Recreation, Potential Visual Impacts 11 

�x Recreation Condition 1  12 

Section IV.M.6. Public Services, Traffic Safety 13 

�x Public Services Condition 2 14 

Section IV.M.8. Public Services, Fire Protection 15 

�x Public Services Condition 6 and draft Fire Prevention and Suppression Plan (Attachment 16 

U-3 of the Final Order on the ASC) 17 

�x Public Services Condition 7 18 

Section IV.Q.1. Noise Control Regulation 19 

�x Noise Control Condition 1 20 

�x Noise Control Condition 2 21 

�x Noise Control Condition 4 22 

�x Noise Control Condition 5 23 

Section IV.Q.4 Fish Passage 24 

�x Fish Passage Condition 1  25 

Amendments incorporated to the Contested Case Order following Council’s review at the 26 

August 29-30-31, 2022 meeting are listed below: 27 

�x Additional facts on the record were added to findings of fact, after #68, to support the 28 

evaluation of Issue HCA-3 29 

�x Correction incorporated to the Opinion for Issue SS-5 to clarify that the extent of work 30 

conducted to date was reconnaissance level 31 

�x Reasoning added to address proposed conditions improperly dismissed on “untimely” in 32 

Closing Arguments, as had been presented in the Proposed Contested Case Order  33 

o Marlette Proposed Conditions for Issue M-6 34 

o Geer Revised Condition related to Trifolium douglasii 35 

o Gilbert Proposed Condition for Issue FW-9  36 

o Gilbert Proposed Condition for Issue FW-3 37 
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o Geer Proposed Condition for Issue FW-3 1 

o Gilbert Proposed Condition for Issue HCA-3 2 

o Williams Proposed Condition for Issue HCA-7 3 

o Gilbert Proposed Condition for Issues LU-7 and LU-8 4 

o Gray Proposed Condition for Issue NC-6 5 

o STOP B2H’s Proposed Condition for Issue NC-1 6 

o STOP B2H’s Proposed Condition for Issue NC-2 7 

o Cooper Proposed Condition for Issue PS-4 8 

o Gilbert Proposed Condition for Issue RFA-1 9 

 10 

During the September 27, 2022, EFSC Meeting and the Hearing to Adopt a Final Orde, Council 11 

amended the following conditions which parties and limited parties had an opportunity to 12 

comment on: 13 

Section IV.D. Soil Protection/Section IV.C Structural Standard  14 

�x Soil Protection Condition 4 15 

Section IV.G. Retirement and Financial Assurance 16 

�x Retirement and Financial Assurance Condition 5 17 

Section IV.Q.1. Noise Control Regulation 18 

�x Noise Control Condition 2 19 

At the conclusion of the September 27, 2022 EFSC Meeting, Council approved the application 20 

for site certificate to a 6-0 vote, consistent with Section V. Final Conclusions and Order, of this 21 

order.33  22 

 23 

III. DESCRIPTION OF THE  FACILITY 24 

 25 

The information presented in this section is based upon details provided in the application for 26 

site certificate (ASC). Section III.A., Transmission Corridor Selection describes the siting studies 27 

and process the applicant employed to establish the transmission corridors (approved route 28 

and approved alternative routes) and Section III.B., Location and Site Boundary provides a 29 

description of the site boundary by county. Section III.D., Survey Data Based on Final Design and 30 

Site Access discusses how the Council will evaluate the survey information necessary for the 31 

Council’s review taking into account final facility design and site access restrictions experienced 32 

by the applicant when preparing the ASC. Finally, Section III.C., Proposed Facility of this order 33 

describes the proposed “energy” facility and related or supporting facilities.  34 

 35 

As discussed in more detail in the below section, III.A., Transmission Corridor Selection, the 36 

applicant underwent an extensive siting process over several years, evaluating several routing 37 

 
 
33 Vice Chair Kent Howe presided of the Boardman to Hemingway Transmission Line Agenda item because Council 

Chair, Marcy Grail recused herself from decision making on this application for site certificate.  
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and re-routing options.  The result of the applicant’s siting studies, and outcome of the federal 1 

review process, resulted in the routes proposed in the ASC. The applicant proposes a primary 2 

route, and in the ASC named this route the proposed route.34 In some areas the applicant has 3 

requested the Council also evaluate alternative routes so the applicant may select from these 4 

as options in its final route selection (See Figures 2 and 3 in Section II.B.2). Therefore, in the ASC 5 

this route is named the proposed route, however, in this order and to reflect Council’s final 6 

approval, this primary or proposed is called the approved route and the proposed alternative 7 

routes are named alternative routes generally, and by the specific route name as appropriate in 8 

the analysis.  9 

III.A. Transmission Corridor Selection   10 

 11 

As discussed in section II.A. Notice of Intent above, approximately 32 percent of the proposed 12 

facility crosses land owned by federal government agencies, therefore the applicant was 13 

obligated to engage in the National Environmental Policy Act (NEPA) federal review process led 14 

by the U.S. Bureau of Land Management (BLM). Code of Federal Regulations 40 CFR §1502.14 15 

tasks the lead federal agency to conduct an environmental impact assessment of the proposal 16 

and the alternatives in a comparative form. The lead agency (BLM) then explores and evaluates 17 

all reasonable alternatives based on the agency review and public feedback. The result of the 18 

assessment is the identification of the agency's preferred alternative or alternatives, that is 19 

issued in the draft and final environmental statement (DEIS and FEIS), and formalized in the 20 

agency’s record of decision (ROD). A location description of the facility in each Oregon county is 21 

provided below in Section III.B. The description in Morrow County outlines the applicant’s 22 

approved route as well as two alternative routes in a segment along Bombing Range Road, with 23 

portions on the Naval Weapons Systems Training Facility (NWSTF) Boardman, property owned 24 

by the United States Department of the Navy (Navy). Rather than including this portion in the 25 

NEPA review led by the BLM, the Navy led a separate NEPA review. If approved, the separate 26 

NEPA review led by the Navy will result in a separate ROD, Section 106 consultation, and other 27 

applicant and federal obligations.  28 

 29 

In comparison to the NEPA process, the EFSC standards for siting energy facilities do not require 30 

that the applicant compare alternative corridors. Nor do they allow the Council to evaluate and 31 

consider alternative routes not proposed in the application for site certificate. ORS 469.360 32 

provides that the Council shall evaluate the application for site certificate. ORS 469.370(7) 33 

directs the Council that, at the conclusion of a contested case, the Council shall issue a final 34 

order either approving or rejecting the application for site certificate based on the EFSC 35 

standards, applicable statutes, rules and local ordinances. This is also reiterated via the EFSC 36 

 
 
34 In Union County, the applicant proposes the approved route (also referred to as the Mill Creek Route) and the 

Morgan Lake Alternative. Attachment 6: Contested Case Order (CCO) as Amended and Adopted by Council 
Finding of Fact 149, page 88. 
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General Standard of Review (OAR 345-022-0000(1)(a)).35 Therefore, in the application, an 1 

applicant may propose any route, and alternative routes for Council’s review, regardless of a 2 

federal agency’s selected route issued in the ROD for the NEPA review process. Further, the 3 

Council may not recommend an alternative route that is not proposed in the application. The 4 

Council shall approve or reject any route, as proposed in the application, based on the 5 

applicable Council standards, statutes, rules and local ordinances.  6 

 7 

Unless alternative routes are discussed and conditioned separately in the sections of this order, 8 

the Council’s findings of facts, conclusions of law, and site certificate conditions for each 9 

applicable Council standard and other applicable regulatory requirements relates to impacts 10 

associated with both the approved route and approved alternative routes. Section IV.E., Land 11 

Use, of this order provides a description of the land use evaluation for each affected county for 12 

the approved route and alternative routes, if there is an alternative route proposed in the 13 

county. Sections IV.F., Fish and Wildlife Habitat, IV.F., Protected Areas, IV.I., Threatened and 14 

Endangered Species, IV.J., Scenic Resources, and IV.K., Historic, Cultural, and Archaeological 15 

Resources, contain site certificate conditions of approval specific to the applicable proposed or 16 

alternative route segments. The final Council-approved routes are explained in General 17 

Standard of Review Condition 11 (Site-Specific Condition OAR 345-025-0010(5)), discussed in 18 

Section IV.A., General Standard of Review, of this order.  19 

 20 

The Council’s application requirements of OAR 345-021-0010(1)(b)(D), state that the applicant 21 

is required to provide a “corridor selection assessment” when the proposed facility is a 22 

transmission line subject to EFSC jurisdiction. OAR 345-021-0010(1)(b)(D) outlines the 23 

information necessary to include in the corridor assessment that the applicant must include in 24 

the application.36 While the assessment evaluation factors in OAR 345-021-0010(1)(b)(D) are 25 

 
 
35 (1) To issue a site certificate for a proposed facility or to amend a site certificate, the Council shall determine that 

the preponderance of evidence on the record supports the following conclusions: 
(a) The facility complies with the requirements of the Oregon Energy Facility Siting statutes, ORS 469.300 to 

469.570 and 469.590 to 469.619, and the standards adopted by the Council pursuant to 469.501 or the overall 
public benefits of the facility outweigh any adverse effects on a resource or interest protected by the applicable 
standards the facility does not meet as described in section (2)*** 

36 OAR 345-021-0010(1)(b)(D) requires the applicant to evaluate the following factors in discussing its reasons for 
its corridor selection: 

(i) Least disturbance to streams, rivers and wetlands during construction.  
(ii) Least percentage of the total length of the pipeline or transmission line that would be located within areas of 

Habitat Category 1, as described by the Oregon Department of Fish and Wildlife; 
(iii) Greatest percentage of the total length of the pipeline or transmission line that would be located within or 

adjacent to public roads and existing pipeline or transmission line rights-of-way.  
(iv) Least percentage of the total length of the pipeline or transmission line that would be located within lands that 

require zone changes, variances or exceptions.  
(v) Least percentage of the total length of the pipeline or transmission line that would be located in a protected 

area as described in OAR 345-022-0040.  
(vi) Least disturbance to areas where historical, cultural or archaeological resources are likely to exist.  
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not related to any Council standard, they inform the applicant’s reasoning and basis for the 1 

routes proposed in the ASC, and are discussed further in this section. The applicant describes in 2 

great detail in ASC Exhibit B and its attachments, the routing and siting process it conducted 3 

including the evaluation of OAR 345-021-0010(1)(b)(D) as the siting constraints and results of 4 

the federal permitting process which contributed to the approved route and approved 5 

alternative routes the applicant includes in the ASC. This is summarized below.  6 

 7 

Initially, the applicant identified the northern endpoint of the proposed transmission line in the 8 

Boardman, Oregon, area because it is the easternmost point at which the applicant could 9 

feasibly interconnect to the Pacific Northwest market.37 The applicant identified the southern 10 

endpoint as applicant’s existing Hemingway Substation because it is the westernmost point in 11 

the applicant’s existing transmission system that could accommodate termination of a 500-kV 12 

transmission line. Within the parameters of the two end points, the applicant conducted an 13 

extensive corridor selection process in order to determine the approved route, and alternative 14 

routes. 15 

 16 

As discussed in detail in ASC Exhibit B, the applicant’s corridor selection process progressed 17 

from a two-state, 11-county study area comprising over 31,000 square miles to 3,000 miles of 18 

preliminary corridors in 2010, to selection of a proposed corridor in 2012, to modification of 19 

that proposed corridor based on input from BLM and other developments in 2015 and 2016. 20 

The applicant explains that during joint scoping meetings and during several process steps, 21 

there have been opportunities for the public and agencies to comment and provide feedback 22 

on the corridors.38 The applicant explains that from the beginning of the process, prior to 23 

submitting the NOI for the EFSC process, the applicant employed the eight factors identified in 24 

OAR 345-021-0010(1)(b)(D) to filter through alternatives at an increasing level of detail. In the 25 

initial phase, the applicant identified more than 225 constraints to and opportunities for siting, 26 

including 124 that were directly related to the eight factors.39 Using these constraints and 27 

opportunities and working with the local citizens, the applicant identified over 3,000 miles of 28 

alternative corridor for further analysis.  29 

 30 

The applicant also used aerial photography to identify and avoid, where practical, irrigation 31 

pivots, houses, barns, private runways, other structures (e.g., wind turbines), and land use 32 

features. The corridors were adjusted using topographic maps to avoid or minimize distance 33 

across very steep slopes and other physical features less desirable for transmission line 34 

construction and operation. The corridors were again checked against the constraint and 35 

 
 
(vii) Greatest percentage of the total length of the pipeline or transmission line that would be located to avoid 

seismic, geological and soils hazards.  
(viii) Least percentage of the total length of the pipeline or transmission line that would be located within lands 

zoned for exclusive farm use. 
37 B2HAPPDoc3-3 ASC 02a_Exhibit_B_Project Description_ASC 2018-09-28. Section 3.1. 
38 Information gathered from specific sting studies: B2HAPPDoc3-4 ASC 02b_Exhibit B_Attachment B-1 to B-4 

2018-09-28 and B2HAPPDoc3-3 ASC 02a_Exhibit_B_Project Description_ASC 2018-09-28. Section 3.1. 
39 B2HAPPDoc3-3 ASC 02a_Exhibit_B_Project Description_ASC 2018-09-28, Section 3.1.6. 
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opportunity geographic information system (GIS) database to avoid, where possible, exclusion 1 

areas and areas of high permitting difficulty such as potential Oregon Department of Wildlife 2 

(ODFW) Category 1 habitats. The applicant then grouped the alternative corridors into 14 3 

regions and evaluated on the basis of permitting difficulty, construction difficulty and mitigation 4 

costs. Using the constraint database, which incorporated the eight siting factors, the applicant 5 

reviewed the alternatives to determine the most reasonable corridor within each region.  6 

 7 

Figure 1, Selected Key Constraints below illustrates some of the siting constraints that the 8 

applicant evaluated. Examples of siting constraints are ODFW Category 1 habitat, such as 9 

Greater Sage Grouse habitat, agricultural and farming lands, protected areas, mountainous 10 

areas with steep slopes, and or highly populated residential areas. Examples of siting 11 

opportunities the applicant evaluated are siting the facility within existing utility corridors, co-12 

locating the facility adjacent to existing transmission lines, and co-locating the transmission line 13 

with highways and other features existing on the landscape.   14 

 15 
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Figure 1: Selected Key Constraints 1 
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After the applicant submitted its NOI to the Department in 2010, it continued its evaluation 1 

process to further reduce potential impacts, eliminate alternative corridor segments, and add 2 

several more substantial alternative corridor segments through the second phase of its siting 3 

assessment. These changes occurred as a result of extensive field studies, environmental 4 

analysis to better define areas of impact, and more detailed engineering studies to better 5 

define construction and operation requirements. The changes are documented in ASC Exhibit B, 6 

Attachment B-1, 2010 Siting Study, and Attachment B-2, 2012 Supplemental Siting Study. The 7 

changes reflect shifts in alignments and relocation of access roads and structure sites to avoid 8 

or reduce impacts to the resources, including but not limited to those relevant to the eight 9 

factors.  10 

 11 

Following the applicant’s submittal of the pASC in 2013, the applicant completed a third phase 12 

of its siting assessment. The applicant undertook an additional significant evaluation of 13 

resources and made many changes to the proposed facility location, both macro and micro, to 14 

avoid and minimize impacts to resources identified by one or more of the eight factors in OAR 15 

345-021-0010(1)(b)(D). This third phase of siting is documented in ASC Exhibit B, Attachment B-16 

4, 2015 Supplemental Siting Study. 17 

 18 

In 2016, the applicant completed its fourth assessment phase following the BLM’s development 19 

of a revised agency preferred alternative route.40 The BLM refined the agency preferred 20 

alternative based on input from public comments received on the BLM’s draft environmental 21 

impact statement (DEIS). This fourth phase of siting is documented in ASC Exhibit B Attachment 22 

B-6, 2017 Supplemental Siting Study. After completing the corridor selection process, the 23 

applicant performed more detailed engineering analyses of the proposed corridor that resulted 24 

in additional adjustments and changes to avoid sensitive resources as well as improve 25 

constructability. With the completion of these adjustments to the proposed corridor, the 26 

applicant developed the approved route, and alternative routes submitted in the Amended 27 

pASC in July 2017.  28 

 29 

The approved route, and the four approved alternative routes, are reflected in the final ASC, 30 

which the applicant filed with the Department on September 28, 2018.  31 

III.B. Site Boundary, Right-of-Way, and Facility Location  32 

 33 

III.B.1. Site Boundary and Right of Way Dimensions 34 

 35 

The facility and alternative transmission line segments would be located within a site boundary 36 

as approved by Council. Site boundary is defined as “the perimeter of the site of a proposed 37 

energy facility, its related or supporting facilities, all temporary laydown and staging areas and 38 

all corridors and micrositing corridors proposed by the applicant.”41, 39 
 40 

 
 
40 B2HAPPDoc3-3 ASC 02a_Exhibit_B_Project Description_ASC 2018-09-28. Section 3.1.5. 
41 OAR 345-001-0010(54) 
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For this proposed EFSC facility, the site boundary is equivalent to a micrositing corridor. A 1 

micrositing corridor means a continuous area of land within which construction of facility 2 

components may occur, subject to site certificate conditions.42 Historically, the Council has 3 

recognized the need for certificate holders to have flexibility to “microsite” the final location of 4 

facility components after issuance of a site certificate. Micro siting may be based on results of 5 

final surveys, engineering considerations, avoidance of high‐value wildlife habitat, and the 6 

desire to reduce conflict with farming practices, or other considerations. The Council permits 7 

final siting flexibility within a micrositing corridor (equivalent to the site boundary for this 8 

facility) when the certificate holder demonstrates that requirements of all applicable standards 9 

have been satisfied by adequately evaluating the entire corridor and location of facility 10 

components anywhere within the corridor/site boundary, which has been demonstrated in the 11 

ASC, as evaluated in this order. 12 

 13 

For the 500-kV transmission line, the site boundary is a 500-foot-wide area within which the 14 

transmission line, all transmission structures, and communication stations would be located.43 15 

The site boundary for the remaining facility features would vary, based on the type of feature 16 

and use. For instance, the site boundary for the approved Longhorn Station would be 17 

approximately 190 acres. The site boundary for access roads would be either 100 or 200-feet in 18 

width, depending on the nature of the road. The site boundary represents the area that the 19 

applicant must evaluate for impacts to resources protected by the EFSC standards. However, 20 

for certain resources, the applicant is also obligated to evaluate potential impacts that extend 21 

beyond the site boundary, this area is described as the analysis area.44 The analysis area 22 

associated with specific resources may vary and is defined in the second amended project order 23 

and described in each Council standard section of this order. If approved by Council, the 24 

applicant may construct facility components anywhere within the approved site boundary. 25 

Table PF-1 below, details the dimensions of the site boundary and estimates for impacts 26 

associated with each type of facility component.  27 

 28 

The applicant proposed a right-of-way (ROW) width that is narrower than the evaluated site 29 

boundary so the applicant may microsite the proposed ROW anywhere within the approved site 30 

boundary. The ROW for the majority of the single-circuit 500-kV transmission line would be up 31 

to 250 feet. In forested areas, the ROW width may extend up to 300 feet which includes 32 

vegetative maintenance and the removal of hazardous trees. The ROW width requested by the 33 

Navy along the east edge of Naval Weapons Systems Training Facility (NWSTF) Boardman would 34 

be up to 90 feet. The ROW width for the 1.1-mile rebuilding of existing 138-kV transmission line 35 

would be up to 100 feet. The existing 138-kV transmission line ROW would be widened to 250 36 

feet to facilitate placement of the 500-kV transmission line within it. The ROW width for the 37 

0.9-mile single-circuit 230-kV rebuilding portion would be up to 125 feet. Finally, the existing 38 

 
 
42 OAR 345-001-0010(32) 
43 B2HAPPDoc3-3 ASC 02a_Exhibit_B_Project Description_ASC 2018-09-28. Section 3.2.2.3 and 3.5.2. 
44 OAR 345-001-0010(2) 
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230-kV transmission line ROW would be widened to 250 feet to facilitate placement of the 500-1 

kV line within it.45 The applicant determined the proposed widths based on three criteria:   2 

 3 

1. National Electrical Safety Code (NESC) requires sufficient clearance be maintained to the 4 

edge of the ROW, so that during a wind event when the conductors are blown towards 5 

the ROW edge they do not encounter other materials.  6 

2. Sufficient room must be provided within the ROW to perform transmission line 7 

maintenance.  8 

3. Sufficient clearances must be maintained from the transmission line to the edge of the 9 

ROW where structures or trees may be located and deemed a hazard or danger to the 10 

transmission line. In some circumstances the ROW width may extend up to 300 feet in 11 

forested areas, however, the ROW in many forested areas may be 250 feet. To maintain 12 

reliability of the transmission line, the applicant reiterates that vegetative clearance 13 

including the ability to remove hazardous trees is essential and a wider ROW is a way of 14 

achieving this in forested areas. This is discussed further in Sections IV.E, IV.M, and 15 

IV.Q.4 of this order.  16 

 17 

The applicant notes that specific localized conditions could result in slightly different ROW 18 

widths that will be finalized prior to construction. 19 

 20 

Table PF-1: Site Boundary and Temporary/Permanent Disturbance Areas by Facility Component 

Component Length or Count Site Boundary1 
Construction 
Disturbance 

Operations 
Disturbance 

Transmission Lines 
Single-Circuit 500-kV 270.8 miles 

(Proposed)/ 
33.3 miles 
(Alternatives) 

500 feet (width) –2 –2 

Single-Circuit 230-kV 0.9 mile (Proposed) 500 feet (width) –2 –2 
Single-Circuit 138-kV 1.1 miles (Proposed) 500 feet (width) –2 –2 

Transmission Structures 
500-kV Lattice 1,085 (Proposed)/ 

118 (Alternative) 
–3 250 x 250 feet 

(1.4 acres) 
50 x 50 feet 
(0.06 acre) 

 
 
500-kV H-Frame (NWSTF 
area) 

 
 

73 (Proposed)/ 
34 (Alternative) 

–3 250 x 90 feet 
(0.5 acres) on 
NWSTF / 250 x 150 
feet 
(0.9 acres) off 
NWSTF 

 
 
10 x 40 feet 
(0.001 acre) 

500-kV H-Frame (Birch 
Creek area) 

6 (Proposed) –3 250 x 250 feet 
(1.4 acre) 

10 x 40 feet 
(0.001 acre) 

500-kV Y-Frame 8 (Alternative) –3 Varies (0.4 acres) 8 x 8 feet 
(0.001 acre) 

 
 
45 B2HAPPDoc3-3 ASC 02a_Exhibit_B_Project Description ASC, 2018-09-28, Section 3.2.2.1. 
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